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THE SECURITY FOR RAILROAD BONDS 


Nearly four thousand millions of dollars are invested in bonds 
issued by railroad companies organized in the United States. 
The security for these large investments is evidenced by instru- 
ments commonly known as railroad mortgages. Beyond a vague 
notion, that the rights and remedies of bondholders are secured 
ina general way by these assurances, little or nothing is known 
concerning their nature and characteristics, by the mass of in- 
vestors. The small interest held by each investor, and the 
absence of any association among the holders, measurably 
accounts for the absence of knowledge regarding the nature of 
security. But recent occurrences affecting the public confidence 
hove awakened,an interest in this mysterious document, on which 
so much of th hard-earned savings of the people is staked. 
The public is bc ginning to inquire about the mortgages purporting 
to secure their bonds. What are the rights and remedies given 
to the bondholders by the terms of the instrument? Wherein 
does a railroad mortgage differ from an ordinary mortgage on 
any single piece of real estate? And how does it happen that 
an instrument supposed to be designed as security for the invest- 
ments of creditors, can be perverted to subserve the interest of 
promoters and debtors? This spirit of scrutiny demands that 
recent untoward transactions be provided against in the future. 
It is in the interest of genuine public enterprises that bond- 
holders should be satisfied in all reasonable requirements. After 
this compliance, the millions now timidly hoarded will be more 
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readily converted into active capital, for the further development 
of our lines of rail transportation. 

What are the defects of our present system of railroad securi- 
ties? And how are those defects to be remedied? The primary 
danger to the investor consists in the absence of knowledge con- 
cerning the property on which his money is loaned. Numerous 
and scattered over the world, intending purchasers cannot be ex- 
pected to possess themselves of the proper information; they 
must, from the nature of things, receive it ut second hand. At 
present, more or less adequate statements from the promoters of 
the schemes are published by the bankers offering the bonds for 
sale; but the responsibility for these same representations is 
quite indeterminate. After the purchaser becomes a bondholder 
he bids farewell to all knowledge of the company’s finances, ex- 
ceptsuch as the governing body may choose to furnish from time 
to time. 

What is the corrective for this exclusion of the creditors from 
all legal right to information, when, in many instances, the 
bondholders have really furnished the working capital for the 
enterprise? Evidently, some efficient agency, acting in their in- 
terest, must be provided; with the powers and resources for 
ascertaining the true physical and financial condition of the rail- 
roads and corporations seeking the public confidence. For this 
purpose, the trusteeships of the mortgages may, with some 
changes iu their constitution, be effectively utilized. Under the 
present system, the trustee is, in most instances, a mere holder 
of title, until actual money default. The trust is passive; the 
trustee is quiescent until disaster is open, and, to a great extent, 
irremediable. The money to pay interest may be borrowed ; 
the property may be suffered to deteriorate, so that, as in a re- 
cent instance, the bondholders may be left with a substantially 
different security from that on which they have loaned their 
money. These occurrences are far more injurious than default 
on a single coupon, or on several coupons. But the authors of 
railroad mortgages have not seen fit to include them among the 
exigencies calling for the trustees’ action. 

Let us now assume that the mortgages are drafted in the in- 
terest of the bondholders, and that the object to be attained is to 
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furnish them with reliable information concerning the property, 
at the time of the investment, and continuously during the life 
of the obligation. As to preliminary information of the nature 
of the security, at the inception of the loan, the mortgage should 
contain full recitals of such particulars, and covenants warrant- 
ing their correctness, and providing that any vice in the state- 
ments should be a breach, enforceable, when discovered, at any 
time, by foreclosure, just as if there had been a default in the 
payment of interest. As these warranties would include only 
important matters ; such as the amount of money actually paid 
in on stock subscription, or descriptions of the salient features of 
the road as a system of transportation, the remedy would not be 
too stringent for a failure to make proper statements in these 
particulars. 

After the bonds have been sold, the holders are to be protected 
against the dangers that exist, pending the regular payments of 
interest. Recent experience has shown them to be of the most 
insidious order. To guard against them, provisions should be 
inserted in the mortgage for inspection of the accounts and prop- 
erty covered by the deed. The trustee should be enlisted t 
have these inspections made, at certain times, and at the expense 
of the corporation. The mertgage should provide for the em- 
ployment of an accountant and engineer by the trustee, and their 
unfavorable certificates should be deemed conclusive proof of 
breach of the covenants to maintain the physical efficiency of the 
road, and to pay interest only out of net earnings. Foreclosure 
should follow upon such breaches. 

It may be said, that these provisions are beyond the province 
of a creditor, and confer on him powers that belong only to mem- 
bers of a corporation. But a railroad bondholder is not an 
ordinary creditor. In many instances, he creates substantially 
the entire property which directors manage. The property 
itself is unique in character. 

Its value depends upon the manner of its user. If the 
mortgaged estate is properly managed, no objection should be 
advanced to a knowledge of that management by the bond- 
holders. The expense involved in these inspections would be 
trifling, compared with the capital risked in the loan, and the 
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advantages of ascertaining the real state of the security. The 
companies have recognized the principle by sometimes conferring 
voting power on the bondholders. 

But we are now to consider the position of the bondholders, in 
case of a failure to pay interest or principal, whether from legiti- 
mate or illegitimate causes. And first, what is his present posi- 
tion in this event? How is he protected by the covenants of the 
mortgage? How far have the courts invaded his security ? 

This branch of the subject involves some technical considera- 
tion unfavorable to brevity. Yet, the main features of the legal 
relations of the parties, and the legal rights to be secured by the 
bondholder, can be made apparent to the intelligent layman. 

At the threshold, however, we are met by a question which, it 
would seem, ought to be beyond the field of discussion. When 
is a coupon paid? Or when may it reappear to dilute a mort- 
gage, under a claim of purchase from the holder, at the time the 
interest became due? 

The question doubtless appears simple; as its solution should 
be entirely dependent upon the intention of the holder to sell, or 
to receive payment. Yet, it was not unusual after the financial 
panic of 1873 (and is again becoming so), for bondholders to 
tind that supposed payment of their-interest was not always real 
payment. They found that coupons which had been apparently 
paid, were afterwards asserted as outstanding liens against the 
mortgaged estate, of equal, or superior, rank with the bonds, 
thus diminishing, or endangering their value. Among the evils 
of this course may be enumerated the false sustaining of credit 
upon a supposed solvency, and the continued administration of 
the property and revenues by the debtors, instead of their trans- 
ference to the creditors. 

Without entering upon the details, and discussing the circum- 
stances under which constructive sales of coupons have been es- 
tablished against the security holder, it will suffice here to state 
that the condition of American law on this subject is such as to 
necessitate increased precautions on the part of the creditor, to 
enable him to ascertain when the railroad company really makes 
default, with all its consequences, on his securities. 

Undouhtedly, the provisions above suggested in reference to a 
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continuing inspection of the railroad company’s accounts ought 
to obviate any danger from this source. But in cases were mort- 
gages are drawn under the present system, the only effectual 
course is for the coupon holder, or his collecting agent, to mark 
across the face of his coupons, when he receives his money, the 
words ‘** paid and cancelled,’’ with his signature. Unless the cor- 
poration intends a secret default, it should not object to this 
protective course. The protection could be enhanced by the in- 
sertion of a clause in mortgages, providing for the payment of 
the interest through the trustee; or the signature of the proper 
officers of the corporation to the cancelation above described. 

Collateral to this matter is the question of the open purchase 
of coupons, on account of the inability of the corporation to pay. 
Unless the mortgage secures the equality of the bonds and cou- 
pons, the holders should unquestionably refuse to sell. If the 
coupons may be asserted as prior liens ahead of the bonds or 
subsequently accruing coupons, the holders of these latter may 
be forced to protect their property in case of foreclosure, by 
providing money to pay the purchased coupons. 

But assuming that a genuine default in the payment of inter- 
est has transpired, a cognate question remains to be considered 
in reference to the advisability of adopting foreclosure proceed- 
ings. Many plausible appeals are made to mortgagees to delay 
action, or fund coupons. In passing upon these applications, 
investors must bear in mind that delay in action upon the mort- 
gages, as now drawn, has been construed by the highest court as 
un implied license to the directors to incur expenditures which 
are payable out of the property before the mortgage debt. As 
far as possible this theory of a ‘* current earning fund ’’ should 
be met by the covenants. But after all, for complete protection, 
the bondholders must substitute their own discretion as to the 
proper character of necessary expenditure for an insolvent mort- 
gager to make, to that of the directors as representing other 
interests. This the bondholders can accomplish only through 
taking action for the enforcement of their security. 

Having reached the point of enforcing the security, what is 
the most effectual means of proceeding for the benefit of the 
bondholder ? 
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The question of the temporary administration of the property 
through the instrumentality of impartial receivers is one involy- 
ing some important consequences. Among them are the free 
inspection of the records of the corporation, whereby recoveries 
may be had for mal-administration; the proper nature of expen- 
diture to be made during the period of default; and the forma- 
tion of the proper plan of re-organization — which may be 
largely based upon the information and judgment of this officer. 
The struggle which usually ensues over the possession of the 
property, pending the period of default, evinces the power which 
it entails. The custom has prevailed of appointing the president 
or manager of the road the receiver for the bondholders. So far 
as the mechanical details are concerned, there is no inherent 
objection to continuing a former superintendent in his office. 
But this should be only in subordination to a different financial 
administration, directed by an agent of the bondholders. The 
receiver should be the nominee of the bondholders, uncomplicated 
and unaffiliated with the direction. No greater fallacy can exist 
than to assert that the control by the court is a safeguard against 
an improper receiver. It is practicably impossible for courts to 
follow up the management of these vast properties. Very 
recently a novel and startling practice has grownup. A railroad 
company finding itself on the verge of default, and desiring to 
continue in control of the mortgaged estate, seeks to anticipate 
the action of the bondholders by applying for a receivership over 
itself. This facilitates the debtor in selecting its own custodian, 
and controlling its own management, while it is utterly insolvent. 
Covenants in the mortgage should provide against such devices. 

The best methods for the bondholders to be secure in the 
administration of their estate during the period of insolvency is 
to be found through the improvement and assertion of the 
** powers ’’ in the mortgages. 

The power of entry, administration and sale by the trustee 
should be made as nearly exclusive as possible of ordinary judi- 
cial remedies. Upon default arising the trustee should, upon his 
own motion, have the right, by consent of the mortgager given 
in the deed, to enter upon the trust estate. The present provis- 


ions of most railroad mortgages drawn by the borrowers, requir-— 
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ing the lapse of additional time and the request of a large 
proportion of bondholders to put in operation these remedial 
measures, should be abrogated. These enforced delays afford 
opportunities for improper control of the revenues, and for 
expenditure chargeable ahead of the mortgages, under the recent 
decisions of the Supreme Court. 

Where judicial aid may be needed beyond the execution of 
the powers, the covenants should provide that the junior security 
holders and stockholders will not oppose the investiture of the 
trustee, or its nominee, with the powers of receivers. 

But the necessity for these resorts to the courts may, to a 
great extent, be obviated, by giving full scope to the action of 
the trustees in possession, by virtue of authority given them in 
the ‘* powers ’’ contained in the mortgage. By this means, the 
trustee may by its agent enter into possession by virtue of a 
confession contained in the mortgage, may create liabilities when 
necessary, and may, in most of the States, do all that a court 
can do, without the expense and involvement of judicial proceed- 
ings. When such proceedings become necessary, they would 
only be in and of this process. The result would be to secure 
control of the property to the unpaid bondholders, and to pro- 
tect them against the improvident creation of paramount liens. 

After the temporary administration of the property during 
default, comes the question of transferring its permanent title, 
and restoring its credit. 

From the absence of stock capital, from vicious methods in 
construction contracts, and, to some extent, from legitimate 
causes, it is often necessary that judicial proceedings upon 
mortgaged railroads should result in an absolute change of 
tile to the property. Only in this way can the securities 
be placed upon an interest bearing basis, and the credit of the 
enterprise be re-established. In some instances, new and 
prior mortgages must be created, wherewith new capital may be 
procured, and an enterprise, undertaken with inadequate means, 
be brought to completion and rendered remunerative. 

These considerations involve what is commonly known as a 
reorganization. And it may be predicated of this process, that 
it is often used as an instrument for causing heavy losses to 
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security holders. As the junior securities are, in many instances, 
held by directors, and the first or superior liens are held by 
investors, the object to be attained by the corporate manipulation 
is to benefit the former at the expense of the latter. To aid in 
this result, first mortgage bonds are purchased at the reduced 
prices caused by the defaults, and are then offered as partici- 
pants in plans of reorganization favorable to the junior securi- 
ties. It is at this period that the mortgage should be as nearly 
2s possible self-executing. The bondholders should not be left 
without guidance. The trustee of the superior mortgage should 
be empowered and required to propound the plan of reorganiz- 
ation. . 

Investors should bear in mind that the promoters are inter- 
ested in maintaining 1 large volume of corporate paper which 
will, at some time or other, find a market in the speculative cen- 
ters. On the other hand, bondholders are interested in restrict- 
ing the issue of obligations, and strengthening the basis of the 
security. It is not to be understood from this statement of the 
situation, that it is at all desirable that holders of junior securi- 
ties, who have in many instances bought in good faith, should be 
deprived of an interest in the property under its reorganized own- 
ership. But it is against their interest, and that of prior lien- 
holders, that an inflated volume of paper should be kept 
outstanding. It need hardly be added that the above circum- 
stances are stated merely by way of illustration, and, of course, 
the relations of holders of the securities of the same debtor, vary 
in all sorts of ways, and so must the modes of protection vary. 

A most efficient means for the safety of the bondholders in 
foreclosures and reorganizations, consist in the obtension of 
covenants which shall authorize and require the trustee to bid for 
the property, at the sale, the same amount of the mortgage, to be 
satisfied in bonds. The effect of this power, in the hands of the 
proper trustee, will be to greatly impede the success of any 
effort on the part of junior holders to threaten or force first 
mortgage bondholders into the acceptance of anything less than 
they are entitled to. These subordinate parties must either bid 
in excess of the amount of the first mortgage, or see the property 
pass absolutely to its holders; or submit to such reasonable 
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terms of reorganization as are imposed by the superior security 
holders. 

In case the bondholders become the beneficial owners of the 
property, through the purchase by their trustee, the mortgage 
should provide for the formation of a new company to hold the 
permanent title. 

These conditions are not onerous. When it is considered that 
no personal security exists in most of these loans, and that the 
sole reliance of the creditor is on the particular property as- 
signed for his protection, objection should not be made thereto 
by honest corporate managers. 

In reference to bonds which have already been issued, the ap- 
plication of the above safeguards could be secured by requiring 
the execution of a supplementary assurance, when extensions, 
or acceptance of consolidated mortgages are applied for by the 
companies. The entire expense of the above protective meas- 
ures should be provided by the company, under the terms of its 
mortgages. 

The radical change produced by the above suggested measures 
is the substitution of an organized trust agency, for a body of 
scattered and feeble bondholders, and « merely passive trustee. 
This active trustee, whose fidelity to the bondholders must be as- 
sured, would be expert in the management of the interests of 
its constituents, and would exercise a preventive curb on schemers 
in railroad enterprises. 

It would by its continuous watchfulness avoid the disastrous 
effects of many defaults. Finally, it would do all that could be 
done for the bondholders during the trying periods of foreclosure 
and reorganization, without placing them in the state of bewilder- 
ment into which they are now led, as to the proper course to 
pursue, and without the imposition of expense assessments on the 
bondholders. 

The development of our systems of transportation furnishes an 
ample basis for the remunerative investment of capital to a 
proper amount, provided the lenders substitute, for the careless 
methods heretofore in vogue, proper precautions and preventive 


measures. 
Epwarp L. ANDREWS. 
NEw YORK. 
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ORIGIN AND POLICY OF WILLS. 


Concerning the origin of wills history preserves but very 
little. Writers upon natural law, it is true, conceive of a primi- 
tive state of society, where, property vesting by common con- 
sent in the individual under the right of occupancy, that right, 
nevertheless, continued inthe occupier only while he lived. But 
strife and confusion at the awful moment of religious rites and 
burial must have seemed intolerable.even to barbarians of the 
basest type; and decency soon framed a system by which the 
title of the dead proprietor descended at once, and with it, most 
probably, the responsible management of the funeral.’ For the 
progress of individual ownership and succession, as fundamental 
ideas of primitive society, contrasted with occupancy for a life- 
time, we may well conceive of these three stages: I. Appropria- 
tion by government, that is to say, by the strongest of the 
survivors surrounding the deceased, whether as trustee for the 
common society, or rather in the semblance of an armed chief- 
tain grasping for himself and his line. II. The promulgation of 
a general scheme by that government or that chieftain in obedi- 
ence to the profound affections of the individuals, whereby the 
inheritance vested in a member or members of the decedent’s 
own family. III. Recognition of a right in the individual owner 
to dispose of the title at his own choice and in variance, if need 
be, of the usual rules of inheritance. In this last recognition by 
society lies the sanction of a will; and this sanction reaches its re- 
finement when we find the dead proprietor’s wishes so far 
respected by the government, by his fellow-men, that he may 
safely disinherit, or transmit it to strangers, or provide for the 


1 Puffendorf Law of Nations, Book 4, 
ch, 10; 2 Bl. Com. 490. “The law of 
very many societies has, therefore, given 
to the proprietor a right of continuing his 
property after his death, in such persons 
as he shall name; and indefect of such 
appointment or nomination, or where no 


nomination is permitted, the law of every 
society has directed the goods to be vested 
in certain particular individuals, exclusive 
of all other persons.” 2 Bl. Com. 490+ 
The former method of acquiring, as the 
learned commentator. adds is called a tes- - 
tament, the latter an administration. Ib. 
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default of his own kindred, or bestow at pleasure upon selected 
objects of charity, by the formal declaration of his last wishes to 
that effect. And yet, as leading up to such a conclusion, we 
should remark, that from the moment that the doctrine and prac- 
tice of transfers of property inter vivos by way of gift, sale, or 
bailment, became established, men’s minds were prepared for 
recognizing a transmission of title beyond the span of any occu- 
pant’s own life. If, moreover, the owner could not lawfully 
make a testamentary disposition, he might, when dying, with 
full opportunity to do so, divide his property among those who 
stood at his bedside, and thus dispose of it sud juris, without a 
strict succession at all. 


But, setting aside theories of social progress, whatever authen- 
tic history teaches us of the origin of the human race, confirms 
the opinion that the practice of allowing the owner of property 
to direct its destination after his death, or at least of imposing 
general rules of inheritance, is coeval with civilization itself and 
so close, in fact, upon the origin of property and property rights, 


as not to be essentially separated in point of antiquity. To take 
the sacred writings for instance. The first rule was exercised 
by a founder over his own family. The patriarch gave his dying 
blessing, and, as it would appear, transmitted his own property 
to his descendants, regulating the inheritance at discretion; at 
all events, he was familiar with some scheme of inheritance which 
provided, not only for children or kindred, but for the contin- 
gency of their failure.! Abraham, our earliest type of the pros- 
perous father of a family, amassing property in the midst of a 
civilized and peaceful society, who journeyed to Egypt, who 
grew very rich in cattle, servants, silver and gold, who paid out 
his thousand pieces of silver for a piece of land, and was respected 
far and wide as a man of wealth, is seen considering, while child- 
less, who would be his heir, and after rearing children late in life 
and marrying more than once, giving all that he had to his oldest 
legitimate son, Isaac, at his death, and sending the sons of his 
concubines away with gifts. Isaac gave his death-bed blessing 
to the younger son by an error which he refuses, upon discover- 


1 Gen. xiii. xv. xxv. 
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ing it, to retract.!| Jacob bequeathed to his son Joseph a portion 
of his inheritance double to that of his brethren.? All of these 
seem to afford instances of death-bed disposition at patriarchal 
discretion; though Blackstone and other writers fasten upon that 
of Jacob alone as the more authentic, and perhaps the earliest 
recorded instance of the early use of testaments.’ That verbal 
testaments preceded written ones is altogether likely. And this 
very word **testament,’? which came down to us with the most 
sacred of associations, means, as a New Testament writer argues, 
not a mere covenant of God with the living, but something sym- 
bolical, which like all testaments, requires death or the dedica- 
tion of blood to give it effect.‘ 

If we turn to the Vedas, the oldest authority for the religious 
and social institutions of the Hindoos, the result is not different. 
Whether these ancient hymns, imperfect as must be their testi- 
mony, offer plain instances of a disposition by testament, Sans- 
crit scholarship must determine; but certainly they depict a 
society where laws of succession as well as of transfer inter vivos 
are in full force, and the male issue (not wholly perhaps ex- 


cluding the daughters) inherit and at the same time perform 


the funeral rites.©. Homer’s Iliad, once more, furnishes fair 
illustrations of oral testament and bequest, as well as inheri- 
tance.® 

Respect for fundamental rules of inheritance may, neverthe- 
less, have prevailed in various countries and ages as against the 
free license of a testamentary disposition. ‘* Solon,’’ observes 
Blackstone, ‘* was the first legislator that introduced wills into 
Athens ;’’ and he adds that in many other parts of Greece they 
were totally discountenanced; that in Rome they were unknown 
till the laws of the Twelve Tables were compiled; and that 
among the northern nations, particularly among the Germans, 


1 Gen., ch. xxvii. This indicates how 


much solemnity was attached to the 
death-bed utterances by the patriarch 
who made them. 

2 Gen., ch. xlviii. 

32 Bl. Com. 490, 491, commenting 
upon Gen., ch, xv., and alluding to the fan- 
ciful relation by Eusebius and others of 


Noah’s testament, made in writting and 
witnessed under his seal, whereby he dis- 
posed of the whole world. See Gen., ch. x. 
* Hebrews ix., vs. 16-18. 
5 2 Wilson’s Rig-Veda Sanhita, xvii. 
6 See, ¢.g., as to Patrochus, Iliad, 23d 
book, lines 90-93, 250-55, Chapman’s 
translation. 
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testauments were not received in use.' Whether all this exclusion 
was absolute or only partial, and whether there might not have 
been permitted in some of these excepted instances a testament- 
ary disposition of a certain sort, approximating a death-bed gift, 
especially if just in itself, it is not our province to inquire. 
Certainly the practice of transferring what one owns so as to 
take effect by his direction after death seems so reasonable and 
natural of itself that we may well conceive that it has existed 
always and everywhere in civilized society with rare exceptions ; 
though it would not be strange if rude and property-despising 
people, like the ancient Germans and the Spartans under Lycur- 
gus condemned it.? But so far as the operation of wills as such 
and in disregard of civil rules of inheritance is concerned, we 
may agree with the standard commentator of English law that 
even where the individual’s right to make a will is permitted by 
law, ‘* it is subjected to different formalities and restrictions in 
almost every nation under heaven.’’* We should add, however, 
that the formalities and restrictions which refined nations still 
impose upon this individual right are placed there chiefly in order 
to prevent a testator from unjustly discriminating against those 
of his own immediate family, or else for warding off in the 
courts a false interpretation as to what his last will really was ; 
in either case fairly but not violently upholding the general laws 
of inheritance against unnatural caprice and fraud. 

In England the individual right of testamentary disposition has 
been recognized from the earliest times; and a passage in the 
old law before the Conquest indicates that a Saxon nobleman 
would hardly have died intestate unless carelessness or sudden 
death prevented him from making his will.‘ Nevertheless, there 
is good reason to believe that the right of inheritance was firmly 


12 Bl. Com. 491; Plutarch’s Solon; placing us under the irresistible influ- 
Pott. Antiq. 1. 4, ch. 15; Inst. 2, 22,1; ence ofthe domestic affections, has suffi- 
Tacitus De Mor. Germ. 21, cited Jd. ciently guarded against any great abuse 

2 “The general interests of society in of the power of testamentary disposition, 
its career of wealth and civilization, by connecting our hopes and wishes with 
seem to require that every man should the fortunes of our posterity.” 2 Kent 
have the free enjoyment and disposition Com. 502. 
of his own property; for it furnishes one 3 2 Bl. Com. 491. 
of the strongest motives to industry and * 2 Bl. Com. 491, citing LL. Canut, ch. 
economy. The law of our nature, by 68. ? 
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established in our mother-country earlier than that of disposition 
by will; that until times comparatively modern, one’s testament- 
ary right remained obstructed by certain arbitrary rules of dis- 
tribution, as to his personal property, which the crown and 
church were interested to uphold. Thus, in the reign of Henry 
II., one-third part only of one’s personal property could be 
willed away. For, according either to common law or custom 
(it is doubtful which), the widow and children long had their 
**reasonable parts ’’ or thirds in the goods and chattels of the 
deceased, so that unless one died without either wife or issue 
surviving, the whole could not go according to his own disposal.! 
Though leaving «a will, he was bound to remember his lord and 
the church; but if he died intestate, the crown and the ordinary 
remembered themselves; making very free, in fact, with what- 
ever might remain of his personal estate over and above the rea- 
sonable parts we have mentioned.? All this curious law is now 
swept away ; and whatever customs may have formerly restrained 
the testamentary power have at all events been abolished in 
England by the statute? known as the Statute of Wills.‘ 
Earlier legislation led to this change of law, which was, indeed, 
so gradual that Blackstone, observing that in his own time one 
might by will bequeath the whole of his goods and chattels, 
declared himself unable to trace out when first the alteration be- 
gan.® 

Our historical study of the English law of wills is not complete 
without a further consideratiou of the ancient ‘* devise,’’ which 
of course related in the early days of our common law to real, 
as strictly distinguished from personal, property. It appears 
that lands in England were devisable by will prior to the Nor- 
man Conquest. Then was established the feudal system, and 
the feudal incumbrance imposed upon lands held in tenure that 
alienation could not take place without the consent of the lord; 
in consequence of which the power of devising was restrained, 


12 Bl. Com. 492, 493, 495. doctrine of reasonable parts was one of 
* Ib. general law or special custom in its 
3 1 Vict., ch. 26 (A. D. 1837). origin, furnished matter of dispute. Jb. 
* See this statute set forth at length, 2 commenting upon Coke, 2 Inst. 33. 

Jarm. Wills, 854. 6 Wright Tenures, 172; 2 Bl. Com.~ 


> 2 Bl. Com. 492, 493. Whether the 3873; 4 Kent Com. 503. 


ORIGIN AND POLICY OF WILLS. 507 


so as not to curtail his rights and privileges. This incumbrance, 
against which struggled family affection and the desire of inde- 
pendent dominion, yielded sooner where lifetime alienations were 
concerned than in dispositions to take effect after death. But 
the cunning of a feoffment to uses introduced a means of evas- 
ion whereby one could effectually devise his land until the Stat- 
ute of Uses, 27 Hen. VIII., destroyed the privilege. Scarcely 
five years later, however, another statute of the same reign (32 
Hen. VIII.) long styled the Statute of Wills (as amended by 
34 Hen. VIII.) gave a broad sanction to the practice of devising 
lands directly; until by a statute of Charles II. the last traces 
of feudal tenure were abolished, and the disposition of real prop- 
erty by will was rendered absolute.' Once more, then, we reach 
the statute of 1 Victoria,’ by which all restrictions are now re- 
moved from the disposition of property in England, whether 
real or personal.® 

Each of the American States has its own Statute of Wills. 
Inasmuch as neither feudal tenure nor the doctrine of * rea- 
sonable parts’’ ever had a clear footing in this country, the 
American rule is, and has been, that one of suitable capacity may 
dispose of his real and personal property without restriction by 
a will duly executed with the prescribed formalities. Nor is it 
usual to require different formalities for different kinds of prop- 
erty, but to apply one rule to all of a testator’s property, real, 
personal or mixed, so that all may be comprehended in the same 
testamentary instrument. The English Statute of Frauds and 
Perjuries, 29 Car. IL. ¢. 3, which directs that all devises shall be 


14 Kent Com. 504, 505; 2 Bl. Com. 
3738, 374. 

2 ch. 26. 

3 See St. 1 Vic. ch. 26 (A. D. 1837), set 
forthin 1 Jarm. Wills, 854. Section IIL. 
of this act contains the general enabling 
clause, beginning: ‘‘And be it further 
enacted, That it shall be lawful for every 
person to devise, bequeath, or dispose of, 
by his will executed in manner herein- 
after required, all real estate and all per- 
sonal estate which he shall be entitled to, 
either at law or in equity, at the time of 


his death, and which, if not so devised 
bequeathed, or disposed of, would de- 
volve upon the heir at law, or customary 
heir of him, or if he became entitled by 
descent, of his ancestor, or upon his ex- 
ecutor or administrator,” ete. 

* Our statute regulations on the sub- 
ject of devise, are, as to the old thirteen 
States especially, substantially alike and 
derived from the English statutes of 32 
Hen. VII. and 29 Car. II.; 4 Kent Com. 
505. 
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in writing, signed by the testator, and subscribed in his pres- 
ence by a stated number of credible witnesses, is at the founda- 
tion of American legislation on this subject. 

Now to consider the rule of succession, as it stands at the 
present day in England and the United States. Upon the prop- 
erty, real and personal, of every one who dies it may be said that 
one or another of two schemes of legal disposition operates. I. 
There is the will of the State; or, as the familiar phrase goes, 
the will which the law draws up. II. There is the will which 
the individual has made for himself. In the former consists the 
expression of the public, of legislation, presenting what the State 
deems the fitter scheme for settling the great majority of estates ; 
in the latter, that which the owner has chosen to suit his special 
cireumstances, and which, like any contract, admits of the widest 
variety of forms. It sometimes happens that the individual 
scheme as set forth coincides with that of the State; possibly, 
too, one’s own will may have comprehended but part of his prop- 
erty, leaving the will of the State to impress the residue ; but 
more commonly the individual scheme seeks to work out a total 
disposition of its own, differing from that of the State. One 
who leaves no will of his own may, perhaps, be considered to 
have accepted that of the State; the latter operating, it is said, 
‘*according to the will of the deceased, not expressed, in- 
deed, but presumed by the law.’’? But no such presumption is 
essential; for though inadvertence, sudden death, non-compli- 
ance with legal forms, or other cause, should account for its ab- 
sence, the individual will is not so greatly respected by the 
public that the general scheme, the will which the law draws up, 
should not be allowed with the utmost confidence to operate 
exclusively upon the decedent’s estate, in such a case. The 


1 The word “succession”? as used in testament or without one. 
the present connection is one of civil 
rather than common-law jurisprudence. 
But itis very convenient for denoting the 
general devolution of title in property by whose first settlers brought from conti- 
death, and no term of the common  nental Europe the institutions of the 
law can well supply its place. Bysuc- civil law. See Bouv. Dict. 
cession we mean the transmission of the _ sion.” 
rights and obligations of a deceased per- 2 Puff. Law of Nations, Lib. 4, ch. 11; 
son to those surviving him, whether by a 2 BI. Com. 490. 


The term wil] 
be found in English books on compara- 
tive jurisprudence; also in the codes of 
Louisiana and other American States, 
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above expression is, of course, to be understood figuratively ; 
for in the literal sense of our law, the operation of the will of 
the State furnishes the case of intestacy, but that of the individ- 
ual’s own will the condition of dying éestate. 

Where, then, does the will of the State continue paramount to 
that of the individual? Or, in other words, what constraints 
does public policy still place upon one’s power of testamentary 
disposition, confident that for the average of estates its own 
scheme is the better, still in no case permitting that the succes- 
sion of local jurisdiction shall fall outside of both schemes? 

1. Wherever the individual, because of unsound mind, indis- 
cretion, or some special subjection in his surroundings to fraud 
and undue influence, must be deemed incapable of making the 
will. 2. Wherever the individual will in question is not exe- 
cuted with all the formalities which public policy has seen fit to 
prescribe for the prevention of fraud and uncertainty. 3. 
Wherever the individual, though he made a will, is considered to 
have revoked it, directly or by a vital change of circumstances. 
Where, under the circumstances, there has been some inconsist- 
ent mutual arrangement of property between parties, giving rise 
to what is known as their joint or mutual wills, or where per- 
haps the will turned upon some contingency. It may truly be 
said in some of the above instances that the individual who died 
left no will of his Own behind him. 

In other respects the decedent may have left a valid will of his 
own, duly executed, never revoked, and not inconsistent with 
any testamentary arrangement on his part or contingency of any 
kind. And yet public policy obstructs certain provisions of that 
will and sets them aside because it is thought unjust that they 
should operate. 5. In many of the American States a widow 
is protected by statute against the arbitrary disposition of her 
husband ; for she may waive the provisions of the will made on 
her behalf and take her dower and a stated share of his personal 
property instead.’ 6. Now that a married woman is allowed 


1 Mass. Pub. Stats. (1882) 750; Sch. will made before marriage, deprive his 
Hus. & Wife, sect. 429; Heneiman’s Ap. widow of her statutory share in his per- 
peal, 92 Pa. St. 95; Comstock v. Adams, sonal estate. Ward v. Wolf, 56 Iowa, 
23 Kan. 518. A husband cannot by a 465. 
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by many recent acts to make a testamentary disposition without 
her husband’s concurrence, a similar restraint is placed by the 
Legislature of some States upon her own arbitrary disposition 
against the husband; which fairly enough may end in allowing 
him a corresponding waiver of provisions made on his behalf 
under his wife’s will. 

7. Children are not allowed any such privilege of waiver; 
yet public policy does not permit them to be cut off from their 
inheritance by any indirection of the testator. A child not 
expressly provided for under the parental will shall take his share 
as in the case of intestacy, unless it is shown that the testator 
had otherwise provided, or that such omission was intentional.? 
Posthumous offspring come within the same rule of protection; 
for, though not named in the parental will, they take the share 
which the State testamentary scheme prescribes.’ Legislation 
favorable in these respects may be found in nearly all of the 
American States.* 

8. Gifts under the individual’s will which fetter unreasonably 
long the free circulation of property are now pronounced void; 
the general rule being that any limitation (unless it be for char- 
itable uses) which locks up the fund for a longer period than a 
life or lives in being, and twenty-one years beyond (allowing, in 
case of a posthumous child, a few months more for the term of 
gestation) is void. And, according to modern construction, it 
is not sufficient that an estate may vest within this period to 
avoid the objection of perpetuity, but the rule is that it must so 
vest.° 

10. Wherever a will makes a devise or bequest to further and 
carry into effect some illegal purpose which the law regards as 
subversive of sound policy and good morals, such devise or be- 


1 Sch. Hus. & Wife, sect. 464; Mass. ciesofadministration. Knotts v, Stearns, 


Pub. Stats. (1882) 819. 91 U.S. 6388; Catholic Assoc. v. Firnane, 
2 Mass. Pub. Stats. (1882) 750. 50 Mich. 82. Cf. Pearson v. Carlton, 18 
Ib. S. C. 47. 
* See 2 Jarm. Wills (5th Am. ed.), 5 1 Sch. Per. Prop. (2d ed.), sect. 146; 
Bigelow’s notes. 2 Redf. Wills (1st ed.), 845, 846; Ben- 


Posthumous children at their birth gough v. Edridge, 7 Sim. 173; Rand ». 
take vested interests in their deceased Butler, 48 Conn. 293; Odell v. Odell, 10 
parent’s estate, subject to the contingen- Allen, 1. : 
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quest will be held void, and the executor will be justified in not 
paying it. To the same general principle may be referred mis- 
cellaneous constraints upon testamentary disposition which local 
law sees fit to impose.' 

11. There are restraints which render certain persons incapa- 
ble of taking benefits under a will. Thus alien enemies and 
other classes of persons may still be found prohibited by the 
local statute, on grounds of policy, besides those whose partici- 
pation in these benefits could in any sense of the word be called 
immoral.? Precaution against frauds has furnished a ground for 
declaring all legacies and devises void when made to the essential 
subscribing witness to a will;*® and the policy of the law ex- 
tends sometimes to other beneficiaries for the sake of securing 
disinterested witnesses. Corporations, too, are under various 
restrictions and limitations as to the right of taking benefits.un- 
der a will; though some of the former restraints, that particu- 
larly which forbade bodies politic and corporate from taking land 
by devise, are now removed. 

12. We may add, that while the judicial disposition constantly 
increases, in America especially, to seek out and give reasonable 
effect to a testator’s wishes, through the dark envelopment of 
ambiguous and inaccurate phraseology, provisions which of 
themselves are unkind, destitute of natural affection, foolish, un- 
just, or hopelessly vague and uncertain, are not strained into 
place out of undue solicitude for what the individual intended. 
Against such gifts the law’s testamentary scheme may well be 
suffered to prevail. Every genuine doubt may thus be resolved 
in favor of a just and sensible disposition rather than the reverse. 
If a class of takers is not clearly identified, kindred by blood are 
properly favored over kindred by affinity; bequests to executors 


12 Redf. Wills (3d ed.), 290-294; 2 
Jarm. Wills (5th Am. ed.), 44 et seg. A 
condition tending to separation or divorce 
comes under this head. Conrad v. Long, 
88 Mich.78. See, also, Gibson v. Dooley, 
82 La. Ann. 959. Doubtless the local 
conception of public policy on such 
points is liable in different epochs to 
great variations and decisions must 
greatly vary in consequence. 


2 See 1 Jarm. Wills, 67-72; 1 Kent’s 
Com. 54,70. 

31 Jarm. Wills, 71, 72. The Ameri- 
can statutes vary in this respect. Such 
provisions avoid the greater sacrifice of 
the entire will under legislation which is 
based upon the Statute of.Frauds. 21 
Jarm. Wills, 65, 66; Co. Litt. 26. 
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or trustees are readily construed as given in trust, unless the con- 
trary is apparent ; courts are less disposed to uphold an expect- 
ant interest in chattels, perishable ones especially, than in real 
estate. And while earlier and later cases antagonize to some ex- 
tent in practical results, it is a fundamental maxim that bequests 
or trusts which are hopelessly vague and uncertain must alto- 
gether fail;* and so, too, is it with impossible and repugnant 
conditions.? 

All of the points thus enumerated should be taken well into 
account whenever the individual proposes to substitute a testa- 
mentary scheme of his own for that of the State; or, as in gen- 
eral speech, to have his estate settled after his death as destate 
instead of intestate. Under these various divisions are fairly 
comprised those restraints which modern law and policy have 
placed upon testamentary disposition. The disregard of such 
restraints should operate a total or partial intestacy, according to 
circumstances. It is plain, therefore, that the modern policy of 
England and America, though favorable on the whole to the pri- 
vate wills of individuals, by no means concedes a free and unfet- 
tered right to make them. 

James SCHOULER. 
Boston. 


11 Sch. Per. Prop., sect. 148; 2 Wills (3d ed.), 29, 383-429; 1 Jarm. 356; 
Kent’s Com, 354; per Redfield, C. J.,in 2 Jb. 438. 
White v. White, 21 Vt. 250; 2 Redf. 2 See 2 Jarm. (5th Am, ed.) 13. 
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THE TREATY-MAKING POWER UNDER THE CONSTI- 
TUTION. 


The general power of the President to make treaties with the 
consent of two-thirds of the Senate is expressed in the constitu- 
tion of the United States.t It has been asserted, however, by 
some who seek to limit this power, that it is not so broad as its 
terms seem to imply, and that certain kinds of treaties, namely, 
those which affect the revenue of the United States, need the 
further sanction of the House of Representatives. To support this 
assertion is cited that clause in the seventh section of the first 
article of the constitution, which provides that ‘all bills for rais- 
ing revenue shall originate in the House of Representatives,”’ 
together with those clauses in the eighth section of the same 
article which provide that Congress ‘* shall have power to lay and 
collect taxes, duties, imposts and excises,’ and regulate 
commerce with foreign nations.’’ These provisions, it is 
claimed, inserted in the same instrument by which the treaty- 
making power is granted to the President, must limit the con- 
struction to be given to that power, and such a limitation must 
be noticed by all parties dealing with the President in such mat- 
ters. 

The proper construction of any written instrument, and par- 
ticularly one of such importance and wide scope as the consti- 
tution of the United States, may well be aided by referring to 
the circumstances attending its preparation and the purposes 
which it was intended by its originators to effect. A hasty glance 
then at the history of the clause in question may be of some 
value. The treaty-making power, prior to the Revolution, was 
of course in the sovereign of Great Britain. As soon as the 
various colonies had decided upon the course of action which 
ultimately led to a complete separation from the mother country 
and the formation of a new sovereign state, it was perceived 


1 Article II., sect. 2, clause 2. 
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that some disposition must be made of this power and some 
accredited official or set of commissioners appointed to represent 
the new nation, and to enter into relations with the other 
nations of the world. Yet, while the colonists acknowledged 
this to be necessary, if the confederation into which they were 
to enter was to be regarded as a new nation, with one 
sovereign central government, there were many who protested 
that it was only a group of sovereign States, which for the pur- 
pose of defense had delegated certain powers to a central 
government, and that each State in all other respects ought to 
preserve all the attributes of a sovereign State, and among these, 
the power of separately regulating its relations with foreign 
nations without regard to the action of any of the other States. 
From this opinion arose a strong repugnance to vesting the 
treaty-making power in any branch of the central gov- 
ernment. Moreover, another attribute of sovereignty, %.e., 
that of regulating commerce with foreign nations and among 
those States, was intimately connected with the treaty-making 
power; and the discussion of the question in what body should 
reside the power under the confederation to impose taxes and 
regulate the commerce and trade of the confederated States, 
provoked the most bitter animosity between the various sections 
of the country. Previous to the confederation this sectional 
feeling had been aroused and fostered by various oppressive re- 
strictions upon intercolonial commerce imposed by the colonies 
with a view to encourage the interests of their own trade, or in 
retaliation for like measures imposed by other colonies. To give 
to the central government this power, which the colonies had 
used so effectively against each other, seemed to be giving too 
great a coercive force to that body. The same considerations 
applied to the power of regulating commerce with foreign nations. 

Stillthose enlightened statesmen who were engaged onthe great 
task of consolidating the people into one harmonious nation saw 
clearly that such a dangerous opportunity to exacerbate the dis- 
sensions among the colonies could not be left open to the enemies 
of the new nation, and they used the most strenuous efforts 
to induce the various colonies to yield the general power of 
regulating trade and imposing uniform duties throughout the 
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colonies, to the Federal Congress which alone could be free from 
the bias of sectional animosities, since, by reason of its affording 
an open field for the representation of the sectional interests, its ac- 
tion would be guided by a due consideration for the benefit of all. 

The struggle between these opposing principles, — the desire 
of the colonies to retain the taxing power and the inherent ne- 
cessity of giving this power to the Federal Congress, — was long 
and vigorous. In the Articles of Confederation adopted in 1777 
the powers of laying imposts and duties was left free to the States, 
providing the imposts or duties so laid did not interfere with 
any stipulations in treaties already entered into by the United 
States in Congress assembled with any king, prince or state, or 
to be entered into in pursuance of treaties already proposed by 
Congress to the courts of France or Spain.’ And while the 
power of making treaties was given to Congress, it was expressly 
stipulated that no treaty of commerce should be made whereby 
the legislatures of the respective States should be restrained 
from imposing such imposts and duties on foreigners as on their 
own subjects, or from prohibiting the exportation or importation 
of any species of goods or commodities whatsoever.? And the 
Congress was also forbidden to enter into any treaty or alliance 
unless nine of the States assented to it.° 

Thus by the Articles of Confederation, the States reserved to 
themselves a large share of the power of taxing, while on the 
other hand they gave almost the entire treaty-making power to 
Congress, limiting it only as regards imposts and duties. It was 
soon felt that the intimate connection between the treaties of 
the United States and the taxes on goods imported from foreign 
countries, was another of the numerous and forcible arguments 
in favor of putting the regulation of trade and the laying of im- 
post duties wholly into the hands of the Congress of the United 
States. In July, 1785, Congress went into committee of the 


] Art. 5. : when they undertook to decide what de- 
2 Art. 9. partment of government should have the 
3 Incidentally it may be remarked that treaty-making power, so that it is absurd 
the use of the phrase “‘treaty of com- to say that the President’s power of mak- 
merce”? shows that such treaties were ing treaties in general is limited by the 
known at that time in the United States casus omissus of treaties of commerce. 
and were in the minds of the legislators 


ne 
ie 
‘nt 
ed 
ne 
re 
he 
ed = 
al 
to 
ee 
e, 
8. 
le 
o 
d 
2 
) 


516 TREATY-MAKING POWER UNDER THE CONSTITUTION. 
whole to consider Mr. Monroe’s resolution and the report of a 
committee thereon, as to the advisability of giving Congress fur- 
ther powers to regulate trade. The discussion of this point is 
of interest in many ways. One of the arguments in favor of 
giving to Congress this larger power of regulating trade was that, 
unless it were given, when the Congress had concluded treaties 
of commerce with various foreign nations, as it was already 
empowered to do by the Articles of Confederation, and by those 
treaties certain specific rates of taxes were granted to these 
nations, it would then be found that Congress was unable to per- 
form the promises of the treaties on account of its inability to 
pass laws regulating trade and fixing the tariff, and that this 
result would impair the credit of the United States abroad and 
render foreign powers unwilling to enter into treaties with them.! 
The disadvantage to the States which would arise from such 
a state of things is commented upon in Oldfield v. Marriott, 
by Wayne, J. He first alludes to the fact that when 
John Adams, in 1785, as United States Minister to the Court of 
St. James, proposed a reciprocity of trade in the produce and 
manufactures of both England and the United States, and in 
foreign produce carried in the vessels of either nation, upon the 
same terms for vessels and cargoes as native vessels might pay, 
the proposition was rejected by the British government, which 
went so far as to declare that they would make no commercial 
treaty at all with the United States. Mr. Adams, in a letter to 
Mr. Jay, then Secretary of State, in October, 1785, says : — 


**You may depend upon it the commerce of America will have no 
relief at present, nor in my opinion ever, until the United States shall 
have generally passed navigation acts. If this measure is not adopted 
we shall be derided, and the more we suffer, the more we shall be 
laughed at. My most earnest exhortation to the States then is and 
ought to be, to lose no time in passing such acts.’’ 


Judge Wayne, after making the above quotation, goes on to 
say: — 


‘*The exhortation of Mr. Adams had been disregarded by most of 
the States. Some of them adopted his recommendation but as others 


1 1 Elliott’s Debates, p. 112. 


2 10 How. 146, 
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did not, they were unavailing. The statesmen in England knew it 
would not generally be done by the States and thought, — rightly too, — 
that as Congress had not the power by the Articles of Confederation to 
pass national countervailing restrictions, England might trade with 
some of the States directly and through them, indirectly with the rest 
of them, upon her ownterms. Their ministers also truly said in reply 
to our offers to negotiate, that in aconfederation of States without 
plenary power to regulate trade and commerce conjointly, it would be 
difficult to make and to exercise treaty commercial arrangements be- 
tween them * * * Still the States did not pass countervailing re- 
strictions. On that account more than any other, those conventions 
were held which happily terminated in the present constitution of the 
United States. The first countervailing act under it attracted the at- 
tention of the nations of Europe, particularly of the statesmen of Great 
Britain.”’ 


The next important change in the division of powers in order 
of time, is that effected by the adoption of the constitution. 
When the Federal Congress met in 1787, to consider measures 
for the better establishment of the government, three principal 
plans were laid before it by Pinckney, Hamilton and Randolph. 
In these plans two new clauses connected with the subject under 
discussion come into view. The first is that clause which, in its 
present form, provides that the treaties of the United States shall 
be the supreme law of the land, the other, that which provides 
that all bills for raising revenue shall originate in the House of 
Representatives. In regard to the latter the argument brought 
forward by those who deny to the President and Senate the power 
of making commercial treaties, that a treaty of commerce is a bill 
for raising revenue seems to dispose of itself. Whether a bill for 
regulating the taxes in accordance with the treaty provisions 
in order to give effect to them, should not originate in the 
lower house is a different question, and might well be answered 
in the affirmative, but to say that a treaty is a bill is a con- 
fusion of terms which will not form a sound basis for argu- 
ment. As to the former clause, it is argued by some that 
as the treaties of the United States are the supreme law of 
the land, they override and supersede acts of Congress, and 
must be enforced though contrary to such acts. It will ap- 
pear later that this is not the true meaning of the phrase. 
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In Pinckney’s plan, as reported to the Federal Congress, the 
Federal legislature had the right to regulate commerce with all 
nations, but the Senate had the sole power to declare war, make 
treaties and appoint ambassadors. In Hamilton’s plan the power 
of making treaties was given to the executive, with the advice and 
approval of the Senate, and the Senate was to have the power of 
advising and approving all treaties. Randolph’s plan, without 
specifying details, gave to the legislature all the legislative rights 
of the Federal Congress, including, of course, the treaty-making 
power, and the limited power of regulating commerce. On July 
17th a clause was proposed to be added to the constitution as then 
standing, giving power to Congress to negative all laws passed by 
the several States contrary to the constitution of the United 
States or its treaties. The clause was rejected and for it was sub- 
stituted the clause that the acts of the United States and its 
treaties shall be the supreme law of the respective States. 

When the committee of five reported, on August 6, 1787, the 
draft of the constitution as it stood adopted at that time, the 
subject of foreign commercial relations was covered by article 
VIL., section 1, article IX., section 1, article XII., article XIII. 
and article VIII. By article VII., section 1, it was provided that 
Congress might regulate commerce with foreign nations ; by arti- 
cle [X., section 1, it was provided that the Senate of the United 
States should have power to make treaties; by article XII. it 
was provided that no State should make a treaty; by article XIII., 
that no State should lay imposts or duties on imports, and by 
article VIII., that the treaties of the United States should be the 
supreme law of the several States, and (as was added by amend- 
ment) of the cities and inhabitants of the States. Thus after 
an obstinate resistance on the part of the States, the general 
government absorbed the powers of regulating the tariff and com- 
merce, and these provisions are substantially the same in the 
constitution as it now stands, with the exception of the treaty- 
making power. Mr. Morris moved to amend article [X., sec- 
tion 1, so as to provide that no treaty should be binding unless 
ratified by act of Congress, thus anticipating the position taken 
by those who say that a commercial treaty needs the ratification 
of the lower house, but the amendment was lost. A change was, 
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however, made when Mr. Brearley’s committee of eleven re- 
ported on September 4, 1787. Article X., section 4, of this 
report, gives the President, by and with the advice and consent 
of the Senate, power to make treaties with this exception, 
that treaties of peace shall require the assent of two-thirds of the 
members present. Another change was made by the report of 
the revised draft on September 19th, when the clause requiring 
the assent of two-thirds of the Senators present was applied to 
all treaties, of whatsoever nature they may be. 

These changes brought the provisions respecting treaties and 
commerce into substantially the form in which they now exist. 
It is plain from this hasty glance, — 

1. That treaties of commerce were well known at the time of 
adopting the constitution; that it was well understood that 
such treaties might affect the tariff, and that with this under- 
standing the framers of the constitution deliberately gave the 
treaty-making power to the President and Senate free from any 
control of the House of Representatives. 

2. That the clause which provides that Congress shall regulate 
commerce and trade was inserted to transfer this power from the 
States to the general Congress, and has no direct or indirect 
bearing against the power of the President and Senate to make 
such treaties of commerce as they may see fit. 

3. That the provision that all bills for raising revenue shall 
originate in the House, does not apply to treaties. 

4. That the provision which states that the treaties of the 
United States shall be the supreme law of the land, was inserted 
to prevent State laws from nullifying the treaties, and has no ap- 
plication to any conflict between a United States statute and a 
treaty. Which of those shall take the precedence is a wholly 
different question, and has been discussed, as we shall see later, 
by the Supreme Court of the United States. 

The subsequent practice in the United States in regard to 
treaties strengthens the view that the treaty-making power con- 
fided to the President and Senate covers commercial treaties. 
Numerous instances might be cited in support of this position. 

As a matter of fact there were in 1846 twenty-four commercial 
treaties concluded between foreign powers and the United 
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States, and these twenty-four were concluded on the part of the 
United States by the President and Senate; and (what is still 
more forcible) thirteen of these twenty-four treaties were recip- 
rocal, in the same way though not on precisely the same points, 
as the lately proposed Spanish treaty ; that is, thirteen of these 
treaties conceded certain abandonments of duties upon foreign 
vessels bringing cargoes into the United States; and in return 
for this concession the foreign powers granted the United States 
similar concessions for their vessels carrying cargoes to the ports 
of the foreign country. This rebate of duty was made with 
the same object as now prompts a relinquishment of duties 
upon cargoes. Moreover, one of the more notable treaties — 
the treaty with Great Britain of June 5, 1854— provides in 
express terms for the establishment of a free list of precisely 
the same kind as was proposed by the Spanish treaty. The 
United States and Great Britain agree to admit reciprocally free 
of duty certain products, — mostly American, to be sure, but 
containing also certain important products of Great Britain, 
such as ores of metals of all kinds, coal and rags. These 
treaties show that the uniform course taken by the government 
of the United States, acting under the constitution and thus 
giving it a practical exposition, has been to allow the President 
and the Senate to conclude commercial treaties. But we are 
not left to any implied construction. The Supreme Court of 
the United States, the authorized tribunal for expounding the 
constitution, has given its views of this subject through the 
mouth of one of its most profound jurists. Taney, C. J., in 
Holmes v. Jennison’ (a case of extradition), says: — 


‘*The power to make treaties is given by the constitution in general 
terms without any description of the objects intended to be embraced 
by it, and consequently it was designed to include all those subjects 
which in the ordinary intercourse of nations had been made subjects 
of negotiation and treaty and which are consistent with the nature of 
our institutions and the distribution of powers between the general and 
State governments; and without attempting to define the exact limits 
of the treaty-making power or to enumerate the subjects included in it, 
it may safely be assumed that the recognition and enforcement of the 


1 14 Pet. 519. 
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principles of public law, being one of the ordinary subjects of treaties, 
were necessarily included in the power conferred on the general gov- 
ernment. Indeed, the whole frame of the constitution supports the 
construction that all the powers which relate to our foreign intercourse 
are confided to the general government. Congress has power to regu- 
late commerce, to define and punish piracies and felonies on the high 
seas, and offenses against the laws of nations, to declare war, grant 
letters of marque and reprisal, raise and support armies, provide and 
maintain a navy; and the President is not only authorized, by and with 
the advice of the Senate, to make treaties, but he also, by and with the 
advice and consent of the Senate, appoints ambassadors and other 
public ministers, through whose agency negotiations are to be made 
and treaties concluded. He also receives the ambassadors sent from 
foreign countries, and everything that concerns our foreign relations 
that may be used to preserve peace or to wage war has been committed 
to the hands of the Federal government.’’ 


The same view is expressed in the case of the United States 
v. Forty-three Gallons,’ where it is said that ‘‘the treaty- 
making power covers all the usual subjects of diplomacy.’’ It 
has been already seen that commercial treaties were usual subjects 
of diplomacy, both in England and America, before the adoption 
of the constitution. Mr. Justice Story, in his learned and valu- 
able treatise on the Constitution, mentions commerce among the 
common subjects of the treaty-making power.’ 

The objection to such treaties on the ground that they might 
conflict with the acts of Congress regulating foreign com- 
merce presented itself on more than one occasion to the 
judge of the Federal courts, but has never been considered 
by them a valid argument against the power of the Presi- 
dent and Senate to negotiate such treaties. Perhaps the 
case in which this subject received the most thorough treat- 
ment was Taylor v. Morton.* The action was against the col- 
lector of the port of Boston, to recover moneys which the 
plaintiffs alleged were illegally exacted in payment of duties on 
a quantity of hemp imported by the plaintiffs from Russia, 
while the tariff act of 1842‘ was in operation. The duties 


1 93 U. S. 196. 8 2 Curtis, 454. 
2 Story on Const., sect. 1508. *6 Stat. at L. 548. 
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charged were at the rate of forty dollars a ton. The plain- 
tiffs alleged that twenty-five dollars a ton was the legal rate, 
The commercial treaty between the United States and Russia 
of December 18, 1832, stipulated in substance that no higher 
rates of duty should be imposed on the products of Russia 
imported from that country into the United States than on 
on the like articles imported from other countries. The tariff 
act of 1842 imposed a duty of forty dollars per ton on all hemp 
excepting manilla, suera and other hemps of India, on which 
a duty of twenty-five dollars only was to be levied. The plain- 
tiff’s counsel insisted that the import in question was, within the 
meaning of the treaty, an article ‘‘like’’ Bombay hemp ; that 
Congress had levied on Bombay hemp‘a duty of twenty-five dol- 
lars per ton; that as soon as this lower duty had been levied on 
an article like Russian hemp, the stipulation in the treaty at 
once took effect as part of our municipal law and reduced the 
duty leviable on Russian hemp to twenty-five dollars per ton, 
so that under the laws of the United States the amount beyond 
twenty-five dollars per ton was illegally exacted. It was held 
that while a treaty was the supreme law of the land, it was not 
more so than acts of Congress, and if there was a conflict, the 
later in point of time, whether treaty or act of Congress, should 
prevail. Curtis, J., says: — 


** Several questions, involved in this position require examination. 
One of them, stated abstractly, is this: If an act of Congress should 
levy a duty upon imports which an existing commercial treaty declares 
shall not be levied so that the treaty is in conflict with the act, does 
the former or the latter give the rule of decision in a judicial tribunal 
of the United States in a case to which one rule or the other must be 
applied.”’ 


And he continues further: — 


‘* The first and most obvious distinction between a treaty and an act 
ef Congress is that the former is made by the President and ratified by 
two-thirds of the Senators present, the latter by majorities of both 
Houses of Congress, and the President, or the Houses only, by con- 
stitutional majorities, if the President refuses his assent. Ordinarily it 
is certainly true that the powers of enacting and repealing laws reside 
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in the same persons. But there is no reason in the nature of things 
why it may not be otherwise. In the country from which we have 
derived many political principles, the king, by force of his prerogative, 
makes laws for the colonies, which Parliament repeals or modifies at its 
discretion. I think it impossible to maintain that under our constitu- 
tion the President and Senate exclusively possess the power to modify 
or repeal a law found in atreaty. If this were so, inasmuch as they 
can change or abrogate one treaty only by making another inconsistent 
with the first, the government of the United States could not act at 
all to that effect without the consent of some foreign government, for 
no new treaty affecting in any manner one already in existence, can be 
made without the concurrence of two parties, one of whom must be a 
foreign sovereign. That the constitution was designed to place our 
country in this helpless condition, is a supposition wholly inadmissi- 

‘*To refuse to execute a treaty for reasons which approve themselves 
to the conscientious judgment of the nation, is a matter of the utmost 
gravity and delicacy, but the power to do so is a prerogative of which 
no nation can be deprived without deeply affecting its independence. 
That the people of the United States have deprived their government 
of this power in any case, I do not believe. That it must reside 
somewhere and be applicable to all cases, I am convinced. I feel no 
doubt that it belongs to Congress, that inasmuch as treaties must con- 
tinue to operate as part of our municipal law and be obeyed by the 
people, applied by the judiciary and executed by the President, while 
they continue unrepealed, and inasmuch as the power of repealing 
those municipal laws must reside somewhere, and nobody other than 
Congress possesses it, then the legislative power is applicable to such 
laws whenever they relate to subjects which the constitution has 
placed under that legislative power. In conformity with these views 
was the action of Congress in passing the act of July, 1878,! declaring 
the treaties with France no longer obligatory on the United States. * * * 

“The truth is that the treaty is merely a contract, addressing itself 
to the legislative powers. The distinction between such treaties and 
those which operate as laws in courts of justice is settled in our juris- 
prudence. It was clearly pointed out in Foster v. Neilson.? By the 
treaty between the United States and Spain of the 22d of February, 
1819,° it was stipulated by the former that all grants of lands made, 
ete., by his Catholic Majesty, etc., shall be ratified and confined to the 


1 1 Stats. at Large, 578. 58 Stats. at Large, 252. 
2 2 Pet. 314. 
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persons in possession of the lands. The question arose whether this 
clause operated on the titles to the lands. Mr. Chief Justice Marshall, 
delivering the opinion of the court, said: ‘ Our constitution declares a 
treaty to be the law of the land. It is, consequently, to be regarded 
in courts of justice as equivalent to an act of the legislature, when- 
ever it operates of itself, without the aid of any legislative provision. 
But when the terms of the stipulation import a contract, when either 
of the parties engage to perform a particular act, the treaty addresses 
itself to the political, not to the judicial department, and the legislature 
must execute the contract before it can become a rule of the court.’ 
After commenting on the language of the article, he proceeds: ‘ This 
seems to be the language of the contracts, and if it is, the ratification 
and confirmation which are promised, must be the acts of the legisla- 
ture. Until such an act shall be passed, the court is not at liberty to 
disregard the existing laws on the subject.’ ’’ 


Chief Justice Marshall, in Foster v. Neilson, in addition to the 
sentence quoted describes a treaty as follows : — 


‘‘A treaty is in its nature a contract between two nations, not.a leg- 
islative act. It does not generally effect of itself the object to be ac- 
complished except so far as its operation is extra-territorial, but it is 


carried into execution by the sovereign power of the respective parties 
to the instrument.”’ 


In Scott v. Sandford,' Mr. Justice Curtis again affirms the 
principles he had stated previously in Taylor v. Morton, and 
speaks as follows of the power of the executive department to 
bind the ‘legislature by treaties with foreign powers. The case 
was one in which it was contended that the treaty of 1803 be- 
tween the United States and France, by which it was stipulated 
that slavery should never be allowed within certain territory, 
was binding upon the United States to such a degree as to ren- 


der null subsequent acts of Congress introducing it into that 
territory : — 


‘* But it is further insisted that the treaty of 1803, between the United 
States and France, by which this territory was acquired, has so restricted 
the powers of Congress that it cannot by law prohibit the introduction 
of slavery in that part of the territory north and south of the Missouri, 


1 19 How. 629. 
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north of 36° 30' north latitude. By a treaty with a foreign nation the 
United States may rightfully stipulate that Congress will or will not 
exercise its legislative power in some particular manner or some partic- 
ular subject. Such promises when made should be voluntarily kept 
with the most scrupulous good faith. But that a treaty with a foreign 
nation can deprive Congress of any part of the legislative power con- 
ferred on it by the people, so that it no longer can legislate as it was 
empowered by the constitution to do, I mvre than doubt. The powers 
of the government do and must remain unimpaired. The responsibility 
of the government toa foreign nation for the exercise of those powers is 
quite another matter. That responsibility is to be met and justified to 
the foreign nation according to the requirements of public law, but never 
upon the assumption that the United States had parted with or restricted 
any powers of acting according to its own free will, governed solely 
by its own appreciation of its duty.”’ ! 


These authorities seem to establish the point, that a commer- 
cial treaty is valid, though it lowers duties on imported articles, 
but that it may not be a treaty which executes itself, that is, it 
does not take effect as a municipal law until its provisions are 
carried out by subsequent legislation, and further that it is re- 
pealable by Congress, and if it has any effect as a part of the 
municipal law, this effect is destroyed by any subsequent incon- 
sistent legislation of Congress upon the same subject. 

This point was further considered in Bartram v. Robertson,? 
where an importer of sugar and molasses from St. Croix, one 
of the possessions of Denmark, sued to recover an alleged sur- 
plus of duties paid. The treaty of 1875, between Denmark 
and the United States, contained a clause which provided in 
substance that no higher duties should be placed upon the im- 
portation,of products of one contracting country into the ports 
of the other than were payable upon like articles which were the 
products of other foreign countries. By acts of Congress, 1870 
and 1875, a general rate of duties was levied on sugars imported 
into the United States without regard to the country from which 
they are imported. By treaty of 1875, between the United 


1In accord with these decisions are Edge v. Robertson, 18 Fed. Rep. 185. 
Ropes v. Clinch, 8 Blatchf. C. C. 804; 215 Fed. Rep. 212. 
Bartram v. Robertson, 15 Fed. Rep. 112; 
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States and the Hawaiian Islands, sugars, which were the growth 
of those islands, were to be admitted to the United States free 
of duty. And as this treaty by its‘terms was not to take effect 
till subsequent legislation had executed it, an act was passed in 
1876 carrying out its provisions. The plaintiff claimed that 
the clause in the Danish treaty was in effect incorporated into 
the sugar tariff acts of 1870 and 1875, as an exception to the 
general rates. The circuit judge, sitting in the Southern Dis- 
trict of New York, held, however, that the Danish treaty did 
not operate as such an exception, and that if it could be regarded 
as an exception to the sugar tariff existing previous to 1870, 
the acts of that year, by their general terms acted to repeal such 
exception and left the Danish sugars in the same state as others, 
the court at the same time remarking that the question whether 
this construction would make the acts of 1870 a substantial 
breach of the Danish treaty, was a question for the political de- 
partment of the government, not the judicial, and quoting with 
approval from Mr. Justice Curtis’ opinion in Taylor v. Morton. 
This decision, therefore, holds that while treaties might have due 
effect as treaties, they would not have any effect as portions of 
the municipal law, if inconsistent with subsequent acts of Con- 
gress, although not expressly repealed by such acts. 

The whole result of these cases is unsatisfactory in that it 
leaves the United States in a fair way to involve itself in breaches 
of political good faith with other nations. 

It is true that these breaches would not be great nor likely to 
lead to any serious complications, or to affect the United States 
further than to bring upon it a series of recriminating statutes of 
some severity ; but there is a perceptible jar in the working of 
the political machinery when a treaty stipulation is not complied 
with. Toa treaty is pledged the faith of the nation, and that, 
too, by its accredited representative, the one who is vested with 
the majesty of the people, so far as they meet among the other 
nations of the world, and whose power and dignity would be 
sensibly abated if it were perceived that his promises made in 
the name of the nation were mere words, not of any validity or 


1 Ubi supra. 
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effect. The statesmen of Europe would find out that the Presi- 
dent had no power to enforce his promises and would regard them 
as of little value, not of equal value with promises of the nations 
with whom he was striving to negotiate treaties. Experience 
of the bitterest kind, in the case of our depreciated currency and 
bonds, has taught us in the severest way the value of credit in 
the foreign courts, and even if we do not avail ourselves of our 
position to make close alliances with the European powers, we 
are not so far separated from them (and we are daily being 
brought into closer relations), that we can afford to trick them 
in our negotiations with them, or stand aloof in a sort of national 
coventry, from the councils of the world. 


Simon GREENLEAF CROSWELL. 
Boston, Mass. 
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RAILROADS SUBJECT TO ASSESSMENTS FOR 
LOCAL IMPROVEMENTS? 


I. Introduction. 
II. Power of Legisiature to Permit. 
ILL. Scope of Article. 
IV. Public Character of Railroads no Ground for Exemption. 
V. Form of Remedy only Ground for Exemption. 
VI. In States where Assessment has been held Binding Remedy is Personal 
as well as Real. 
VII. In States where Assessment is not Binding Remedy is only Real. 
VIII. This Principle Harmonizes the Cases. 
EX. Conclusion. 


I. Introduction. — From the number of cases already decided 
it is apparent that the question of the liability of railroad com- 
panies to municipal assessments for local improvements is rapidly 
becoming one of some importance in the history of railroad jur- 


isprudence ; but the judges and text-writers who have touched 
upon the subject have thrown so little light upon the principles 
involved that the decisions are still regarded as in hopeless con- 
flict. 

Il. Power of Legislature to Permit. — That the Legislature 
has power to permit such assessments to be levied there can be, 
indeed, no doubt. Railroads, it is true, are in one sense public 
property, but the Legislature has the right to take from one pub- 
lic use for another.? There can, therefore, be no doubt of its 
power to permit railroads to be assessed for sewer and paving 
purposes. In Park Commissioners v. Chicago, etc., Railroad,’ the 
court said of this point: ‘* There is no question but that the Legis- 
lature may lawfully provide for the taxation of property of this 
character.’’ The cases cited, infra, holding such assessments 
valid, amply confirm this statement. And so, also, do the cases 
where a contrary conclusion has been reached; for these cases 


1 Pierce on Railroads, 480; 13 Am. 2 Pierce on Railroads, 152. 
& Eng. R. R Cas. 417. 3138 Am. & Eng. R. R. Cas. 415. 
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do not dispute the power of the Legislature to authorize these 
assessments, but only its intention to impose them. 

III. Scope of Article. —It will generally be found, however, 
that the statutes on this subject do not specifically make railroad 
corporations subject to these burdens. Hence the real question 
in each instance that will arise is, whether the general enactments 
shall be construed to include railroads and railroad property or 
not. It is this question which it is the purpose of this article to 
discuss. 

IV. Public Character of Railroads no Ground for Exemp- 
tion. — Looking at our subject in the first place from the point 
of principle, the fact that a railroad corporation is a guasi-pub- 
lic body would seem no reason for presuming that it was not the 
intention of the Legislature to make railroads subject to these 
assessments. Railroad corporations are intended primarily for 
the benefit of their stockholders; and the mere fact that they 
render great service to the public is no ground for exempting 
them from the operation of a statute which would ordinarily be 
construed to include them, unless it is apparent that their power 
of serving the public would be otherwise impaired. As cor- 
porations they can claim no further immunity than other private 
corporations. As public servants they can claim no favor that 
is not for the public good. 

Now local assessments are not like ordinary taxes for the pur- 
pose of raising a revenue for the general protection. They are 
only a means of reimbursing the public for the money expended 
by it in improving private property. In theory at least, and the 
practice fairly accords with the theory, they would take nothing 

whatsoever from the railroads.’ Their only effect is to changea 
certain portion of the road’s floating capital into fixed, a con- 
sequence which can hardly be considered as of sufficient impor- 
tance to justify a court in presuming that the Legislature did 
not intend to make railroads subject to these assessments. It 


1«The whole theory of local taxation 53 Mo. 38, 86; see also 2 Dillon Mun. 
or assessments is, thatthe improvements Corp., sect. 761, par. 8; and Cooley 
for which they are levied afford a re- on Taxation, 416 et seg, 606 et seg, 
-muneration in the way of benefits.” (2ded.). 

Wagner, J., in McCormack v. Patchin, 
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would seem impossible, therefore, for a railroad to escape from 
paying for an improvement from which it has derived some ben- 
efit, on the ground alone of its services to the public.! 

V. Form of Remedy only Ground for Exemption. —If, how- 
ever, we attempt to lay down the general rule that in every in- 
stance when its property is benefited a railroad is subject to the 
assessment, we are brought face to face with a difficulty in the 
form of the remedy provided in some States for collecting such 
assessments that seems to have received much less attention than 
it deserves. In Massachusetts and Illinois, for example, these 
assessments for local improvements are only enforceable by the 
‘sale of the property assessed.? In-these States, therefore, no 
railroad can be compelled to pay its assessment unless the land 
it owns can be sold. But it is a well settled rule of railroad law, 
that neither the franchise to be a railroad, nor the property 
necessary to its exercise can be alienated without legislative 
sanction. The question is therefore at once raised whether such 
authority can be implied from the general authority given to 
sell the property benefited, if the owner refuses to pay his just 
share of the assessment. In the case of the exercise of the 
right of eminent domain, there is a well settled presumption that 
a general authority to take land for a public use, is not intended 
to include land already so devoted. Thus for example, under 
a general authority to lay out a railroad between two termini, land 
already occupied by another railroad cannot be taken.> The act 


1 In New Jersey, R. R., ete., Co. ». 
Elizabeth, 37 N. J. L. 330, where the rail- 
road was attempting to escape a sewer 


foundation of the road-bed, and relieving 
it from the flow of surface water. Bene- 
fits accruing, in this manner, from the 


assessment, the court said: ‘‘ Among the 
reasons assigned and relied on is, that the 
said line of railroad is a public highway, 
and, therefore, not liable to assessments 
for such improvements. The premises 
are the property of the company and are 
owned and used by it for the emolument 
of the company and its stockholders. 
The drainage of lands devoted to that 
purpose, and so used, by the construc- 
tion of sewers, may be a direct benefit 
te it inthe use to which the lands are 
appropriated, in making more solid the 


construction of a public improvement, 
are of a character that will justify the 
laying of assessments for the costs and 
expenses thereof within the limit of the 
benefits conferred.” 

2 West Roxbury v. Minot, 114 Mass. 
546; Chic. City Ry. v. Chicago, 90 IIl. 
578, 577. 

8 Jones on Railroad Securities, sects. 

* Pierce on Railroads, 154-156. f 

5 Housatonic Railroad v. Lee & Hud- - 
son R.R., 118 Mass. 391. 
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of selling an individual’s real estate to enforce an assessment 
against him for a local improvement is exactly analogous to the 
taking of land by the right of eminent domain. In each case 
the individual’s property is taken for the benefit of the public; : 
and the mere fact that in one case the compensation is money, 
and in the other a benefit conferred, does not change the real 
nature of the transaction. The same rule, therefore, should 
govern in both cases; and in States like Massachusetts and 
Illinois, where the remedy is only against the property as- 
sessed, it should be held that the general authority to enforce 
the lien was not intended to be applied to land needed for 
the exercise of a railroad franchise. This of course would be 
practically exempting railroads from local assessments; for 
if no remedy is given, it cannot be supposed that the Leg- 
islature intended to make railroads subject to them. When 
the remedy is personal as well as real, no trouble of this 
sort can arise. In such cases the enforcement of the assess- 
ment, as shown before, can only operate to change a portion 
of the railroad’s floating capital into fixed, a consequence which 
seems no objection to the assessment. On principle, therefore, 
there is only one reason for presuming that it was not the inten- 
tion of the Legislature to include railroads in the general laws au- 
thorizing municipal assessments for local improvements, and that 
is the reason drawn fromthe form of the remedy and an examina- 
tion of the cases will be found, it is thought, to confirm this view. 

VI. In States where Assessment has beenheld Binding, Remedy 
is Personal as well as Real. —The decisions in which it has been 
held that local assessments are binding upon railroads are in 
general those cited in the note below.’ Taking these cases up in 


1 City of New Haven v. Fair Haven 
& W. R. R. Co., 88 Conn, 422; N. Y., 
N.H. & H.R. R. Co. v. New Britain, 49 
Id. 40; Troy & Lansingburgh R. R. Co. v. 
Kane, 9 Hun, 506; North. Ind. R. R. Co. 
v. Connelly, 10 Ohio St. 159; B. & M. R. 
R. Co. v. Spearman, 12 Iowa, 112; Chi- 
cago v. Baer, 41 Ill. 306; Parmelee & 
Chicago, 60 Id. 267; Chicago City Ry. 
v. Chicago, 90 Jd. 573; Appeal of N. B. & 
M. R. R. Co., 832 Cal. 499; Peru & Ind. 
R. R. Co. v. Hanna, 68 Ind. 562; State, 


N. J. R. R. & T. Co. pros. v. Elizabeth, 8 
Vroom, 330 (semble); Holgate v. Junc- 
tion R. R. Co., 85 Leg. Int. 192; In re 
Opening Berks St. 12 W. N. C. 10; 
Kent, City of Ludlow v. Trustees, etc., 78 
357; London, ete., Ry. v. Vestry of St. 
Pancras, 17 L. T. (x. 8.) 654; Higgins 
v. Harding, L. R.8 Q. B. 7; Hackney v. 
Great East. Ry., 9 Q. B. D. 412; North 
London Ry. Co. v. St. Mary’s, 21 W. R. 
226. 
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the order in which they are given, it will he seen by a reference 
to New Haven v. F. H. & W. R. R. Co.,' that in Connecticut a 
city is not limited to its lien for enforcing its assessment. 

In New York it is distinctly said in Troy and Lansingburgh R, 
R. v. Kane,’ that if the lien on the property benefited could not 
be enforced, the sheriff might seize and sell the other property 
of the road. In fact this is exactly what the sheriff did in this 
case ; and the Supreme Court affirmed the decision solely on the 
ground that replevin could not be maintained against a sheriff 
for property seized under the color of a tax or assessment ? 

In Ohio the cases of Hill v. Higdon,‘ and Gest v. City of 
Cincinnati,® show that there also there is a personal remedy, the 
court in the last case saying: ‘* The statutes conferring the power 
of assessment on municipal corporations, have uniformly, in this 
State, so far as we have observed, authorized the assessment 
against the person as well as the property, and a remedy against 
both for its enforcement.’’ 

In Iowa the court held in B. & M. R. R. Co. v. Spearman,® 
that the depot grounds of the railroad could be sold to satisfy 
the assessment. This is in effect a ruling that land devoted to 
railroad purposes may be taken for other public uses under a 
general authority. This is directly opposed to the weight of 
authority but, if assumed to be law, the conclusion drawn by 
the court of course follows. 

In Illinois, at first sight, the decided cases seem directly op- 
posed to the principle which has been advocated. The courts 
there hold that local assessments are valid against railroads, al- 
though there is no remedy but the lien. It is to be observed, 
however, that in the two earlier cases, the difficulties arising 
from the form of the remedy were not considered, while in the 
last case, Chicago City Ry. v. Chicago,® where the court merely 
followed the two earlier cases, Dickey, J., said at the close of the 


1 38 Conn, 422. 5 26 Ohio St. 275. 

2 9 Hun, 505. ® Supra. 

8 See cases cited in the opinion of 7 Jones on Railroad Securities, sects. 
Sup. Ct., 72 N. Y. 614, which are to this 1-3; Pierce on Railroads, 154-156, and 
point alone showing on what grounds the discussion, supra. 
opinion of the lower court was affirmed. 8 90 Ill. 573, 576. 

* 5 Ohio St. 243. 
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opinion: ‘* Were this an open question, I should be inclined to 
hold that the rights of railway companies are not property of such 
character as to subject it to such assessment. This class of 
assessments creates no personal liability upon the owner of the 
property assessed. This property is not capable of transfer by 
alienation. If subject to sale for the amount assessed, the pur- 
chaser could acquire no right to use it.’’ 

In Indiana, the case of Peru & Ind. R. R. Co. v. Hanna,! con- 
tains no reasoning and simply follows the cases of North. Ind. 
R. R. Co. v. Connelly,? B. & M. R. R. Co. v. Spearman,® and 
Chicago v. Baer,* which have already been spe and with 
which it must stand or fall. 

In the Appeal of N. B. & M. R. R. Co.* the reasoning of 
the majority of the court seems opposed to our conclusion ; but 
the sections of the statutes cited expressly mention railroads as 
liable to the assessment. Andit is to be further noted that 
Sawyer, J., who delivered the opinion, had previously held in 
Taylor v. Palmer,’ in a dissenting opinion, that these assessments 
formed a personal obligation. In fact, on page 526 of the 
opinion, he refers to this earlier case, in answer to the objections 
founded on the form of the remedy. . 

In New Jersey an action of assumpsit for such an assessment 
was maintained in Paterson v. Society, etc.,’ so that it would seem 
that in New Jersey such assessments form an obligation against 
the person as well as the property; and such was the deduction 
drawn from this case by Sawyer, J., in Taylor v. Palmer.® 

In Pennsylvania, Holgate v. Junction R. R.* was a decision of 
the Court of Common Pleas; and was overruled on appeal.” 

The case of In re Opening Berks St." was to the effect that an 
assessment for opening a new street could be laid on the station 
grounds, etc., ofa railroad. But the opinion was very short, 
and the court expressly refuse to say how such an assessment 


1 Supra. 8 Supra. See also Bergen v. Clark- 


2 10 Ohio St. 159, son, 1 Halstead, 352; N. J. Dig. 822; 

3 12 Iowa, 112. Cooley on Taxation, pp. 472-473 and note. 

* 41 Til. 806. ® 35 Leg. Ind. 192. 

5 32 Cal. 499. 1 Junction R. R. v. Philadelphia, 88 

81 Cal. 666. Pa, St. 424. 


7 24N. J. L. 385. 12 W. N.C. 10. 
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branch of railroad jurisprudence, it is clear that they do not 
affect the question under discussion. The question whether or 
not the Legislature intended any railroad in the State to be 
assessed is clearly not affected by the fact that a particular road 
may or may not be regarded as benefited by a particular im- 
provement. We may, therefore, pass on from these cases to 
those which treat the question on more general grounds. 

In Philadelphia v. P. W. & B. R. R. Co.,! the court, in deliy- 
ering their opinion, said: — 


‘* The municipal authorities paved Gray’s Ferry road for a consider- 
able distance, at a place where it lies side by side with the defendant’s 
railroad, and now seek to charge them with the half of the cost of it; 
but they cannot do it. Their claim has no foundation either in the 
letter of the law or in its spirit, nor in the form of the remedy. Not in 
the letter, because the defendants do not own the land sought to be 
charged, and have only their right of way over it. Not in the spirit, 
because the paving laws are means of compulsory contribution among 
the common sharers in a common benefit; and as a railroad cannot, 
from its very nature, derive any benefit from the paving, while all the 
rest of the neighborhood may, we cannot presume that the compulsion 
was intended to be applied to them. Not in the form of the remedy, 
because the execution for this sort of claim is levari facias, a writ not 
commonly allowed against corporations, and which would hardly produce 
much when directed against a public right of way. It would be strange 
legislation that would authorize the soil of one public road to be taxed 
in order to raise funds to make or improve a neighboring one.’’ 


In Junction R. R. Co. v. Philadelphia,? where the court held 
that a railroad could not be assessed for paving a street crossing 
its track at right angles, it was claimed by the appellees that the 
fact that the railroad in this instance happened to own the fee of 
its land, distinguished this from the preceding case, and gave the 
city a remedy; but the court said in reply to this position : — 


‘*Upon a judgment recovered upon this claim it is plain that no por- 
tion of the ground could be sold other than that above described, nor is 
it claimed that the city could do more than sell the fee in the sixty feet 
subject to the easement or right of way of the company. The conten- 


1 33 Pa. St. 41. 2 88 Pa. St. 424. 
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tion is that the company being the owner of the fee, the fee may be sold 
subject to the easement. But cui bono? Such proceeding would be a 
vain thing. The fee is absolutely worthless subject to the easement.’’ 


In Minn. ex rel. St. Paul City Ry. Co. v. District Court of 
Ramsay County,’ where it was held that a street railroad com- 
pany could not be assessed for the paving a street in which a por- 
tion of its track lay, the court pointed directly to the difficulties 
that would arise from the enforcement of the remedy, in this case 
a lien on the property assessed, as one reason for their decision.’ 

In Worcester County v. Mayor of Worcester,* where it was 
attempted to levy an assessment on the court-house and county 
buildings, for laying a sewer, the court said inter alia: ‘* The 
mode provided for the enforcement of the assessment under the 
statute of 1867, c. 106, certainly leads to the conclusion that it 
was not contemplated that it would be applied to property like this 
of the petitioners. * * * The only remedy given for the col- 
lection of this assessment is by means of the lien enacted upon the 


estates assessed which must be enforced by a sale thereof. We 


118 Am. & Eng. R. R. Cas. 419 
(Minn.). 

2 The court said in this connection: 
“ Again we consider consequences. The 
great public disadvantage and inconven- 
ience which would result from holding 
the petitioner’s track to be real estate, so 
that a detached and intermediate portion 
of it could be sold to satisfy an assessment 
for a local improvement, demonstrate the 
extreme improbability that any such rule 
of law could have been contemplated by 
the Legislature. If such portion can be 
sold it can be bought. What does the 
purchaser get? Not the franchise of the 
company to operate its road over the 
portion of the track purchased, for no 
transfer of this franchise is provided for; 
and without express authority from the 
sovereign, a franchise of this public na- 
ture isnot transferred. Morawetz Pri- 


vate Corp., sect. 536, and see Freeman v. - 


M. & St. Louis Railway Company, 28 
Minn. 448. Butifthe purchaser gets any- 


do not think that it was the intent of the Legislature to subject 


thing he must get the company’s ease- 
ment in the street, together with the rails, 
ties, etc., of the superstructure. The re- 
sult would be that, on the one hand, the 
company’s use of the street and of its 
superstructure would be interrupted, and 
on the other, the purchaser would not 
acquire the franchise to operate what he 
purchased. If there could be one inter- 
ruption of this kind, there could be fifty, 
and the franchise of the company might 
be practically destroyed, with no corre- 
sponding advantages to the purchaser or 
to the fund required to defray the expense 
of the assessment. The company would 
be disabled to perform its duties to the 
public, and the very ptrpose of its crea- 
tion would be thwarted. It would re- 
quire very clear and explicit legislative 
expression to justify a construction of the 
assessment law which would lead to 
such disastrous and unreasonable conse- 
quences.” 
5 116 Mass. 193. 


not 
be 
ad 
AN 
to 
t; 
he 
in 
t, 
e 
’ 
t 
| 

A 


538 CAN RAILROADS BE ASSESSED FOR LOCAL IMPROVEMENTS ? 


estates like these of the petitioners to such a remedy, when its 
enforcement might operate to deprive them of the very instru- 
mentalities by which they were able to perform the duties im. 
posed upon them, and might be attended with serious 
inconvenience or positive injury to the administration of justice 
in the commonwealth.’’ Although this property was not railroad 
land the reasoning of the court is exactly analogous to that which 
has been here employed. Railroad cases were treated as simi- 
lar; and it was argued from them to the case in hand, as to a 
stronger, not different, case.' 

The cases that have been cited, it is thought comprise sub- 
stantially all that can be found, which bear upon the question of 
the liability of railroads to municipal assessments for local 
improvements. The general inference from them seems to be 
that the weight of authority is decidedly in favor of the princi- 
ple advocated. Out of the thirteen or more jurisdictions where 
the liability of railroads to these assessments has been enforced, 
only two have been found whose courts can be considered as 
squarely opposed to our conclusion; and as these same courts 
are equally opposed to the well settled rule of railroad law which 
lies at the foundation of our reasoning there seems good reason 
for attaching little weight to their decisions. On the other hand, 
in every instance, where the difficulties arising from the form of 
the remedy have been actually considered, the courts have 
reached the same conclusion we were led to at the outset. In 
the only case where a contrary conclusion appears to have been 
reached, the California decision cited supra, the special men- 
tion of railroads in the statute necessarily placed the case out of 
the rule that has been considered, as it is simply a rule of pre- 
sumed intention. It seems reasonable, therefore, to assert that 
authority as well as principle points to the form of the remedy 
as the only ground upon which it can be presumed that it was 
not the intention of the Legislature to include railroads in the 

general enactments in regard to these municipal assessments. 


1 It is not meant by these quotations arising from the form of remedy provided 
to assert that the form of the remedy is as an important element in construing the 
the only ground on which the court,in statutes authorizing municipal assess- 
these cases, based its decisions. The pas- ments for local improvements in their 


sages are only cited to show that the application te railroads and other public 
courts have recognized the difficulties bodies. 
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VIII. This Principle Harmonizes the Cases. — A still further 
argument for this principle of construction may be found in the 
fact that it furnishes the only means of harmonizing the decisions, 
otherwise confessedly in conflict. Mr. Pierce, in his work on 

Railroads, at page 480, says: ‘* The authorities are in conflict on 

the question whether a railroad company is liable to special 

assessments.’’ The author of the note on this subject in 7 Am. 

& Eng. R. R. Cas.’ says of the same decisions: ‘* The 

conclusions reached are not uniform. In some States the prop- 

erty of railroad companies is held liable to assessment for local 

improvements. In others it is held not liable.’’ The cases 

they cite are all included in those which have been reviewed ; 

and it has been seen how almost all of those decisions are in har- 

mony with each other, although apparently contradictory, if the 

principle of construction to which we were led be adopted. Per- 
fect accord could hardly be expected; but that this principle 
harmonizes most of the decisions generally regarded as conflict- 
ing, is certainly not a weak argument in its favor. 

IX. Conclusion. —In conclusion then we may say that there 
are three reasons for adopting the rule of construction to which 
our first discussion led :— 

Principle, — because, in the form of the remedy alone can be 
found any ground for exempting railroads from local assessments. 

Authority, — because the great weight of judicial opinion 
seems directly and indirectly in favor of this test. 

Expediency, — because this rule affords the only means of har- 
monizing the decisions otherwise confessedly in conflict. 

There seems, therefore, no doubt but that the true rule to be 
followed in construing a general law authorizing municipal 
assessments for local improvements, is to hold that railroads are 
liable to these assessments in the same manner as individuals, in 
all cases where the remedy is personal as well as real; but that 
they are not so liable when the remedy is only by the enforce- 
ment of a lien against the property assessed, except where 
such property is not necessary for the operation of their 


franchise. 
Frank Brewster. 


Boston, Mass. 
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The attitude of the Federal government towards the question 
of the extradition of persons accused of crime, committed in this 
country or in Great Britain or its dependencies, has been greatly 
misconceived in the press, and is but little understood by many 
whose interests have led them to an examination of the laws and 
treaties respecting extradition now in force. So influential a 
paper as the New York Tribune stated editorially in a late issue 
that ** the furious attempts of the Dominion authorities to obtain 
the extradition of , who is an alleged fugitive from 
their borders, are watched by the New York public with consid- 
erable amusement. * * * The humorous feature of the 
business is the Canadians now know how it is themselves not to 
be able to bring to trial persons who, as they assert, are crim- 
inals. * * * Possibly after our friends over the border 
have been baulked a few more times by the present extradition 
treaty they will be as much in favor of a new one as most 
honest Americans are.’’ 

Of course, the implication here is, that so far, or generally, the 
Canadians have not been particularly solicitous for an extension 
of the facilities for extraditing criminals, while the Americans 
are anxious for it; though it is well-understood that such facilities 
depend not at all on the Canadian government, but upon treaties 
or arrangements made with the Imperial government at London. 

The feeling expressed by the article quoted, however, is that 
of the people generally in this country, that for some reason the 
English government has been and still is reluctant to extend the 
provisions of the treaty of 1842, under which alone for more 
than forty years all extradition between this country and Great 
Britain or Canada has been possible. 


That this impression is 


without foundation, and that the fault lies with our own State 
Department cannot be denied, in view of the correspondence con- 
tained in State Papers or ‘* Foreign Relations,’’ since 1870. 
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So important has this subject become that President Cleveland 
believed he was called upon to notify Congress, and through it 
the people, that negotiations have been pending between this 
government and Great Britain since 1870, for an extension of the 
provisions for extraditing criminals; but the message leaves it to 
be inferred that it is our government which has all along been 
pressing for a change, and that the fault is not ours that the de- 
plorable condition continues, by which each country and all the 
world-wide dependencies of Great Britain are made asylums, 
where criminals from the other are safe from pursuit. 

The treaty of 1842, otherwise known as the Ashburton treaty, 
contains in an obscure section, not germane to the general sub- 
jects of the treaty, all the authority with which our government 
is clothed for delivering up accused persons, whom the British 
government claim should be returned for trial ; it also contains 
the strict and narrow conditions by which our government is 
bound in asking for the rendition of fugitives from her justice 
found on English soil. With some notable exceptions, the best 
opinion now is, that outside of the treaty, which is the law of 
the land, the President has no power to surrender a criminal ; 
and it is certain that no magistrate here would venture to order 
the arrest of a fugitive for extradition, however red-handed, 
unless his crime were one of the few described in the treaty. 

Article 10 of the Ashburton treaty provides that extradition 
crimes shall be murder, piracy, arson, robbery, forgery, or 
uttering forged papers. At the date of the treaty these were the 
crimes, possibly, most reprobated by all civilized communities. 

It was probably believed at that time that the list included 
most offenses of a high character, specifically or by implication, 
which are common to both countries, and which it was the com- 
mon interests of both governments to see punished. It was 
probably not believed at that time that the stipulation would be 
by construction narrowed to the strictest limits, and that by hold- 
ing every intendment in favor of the accused persons every 
obstacle would be, by both parties, thrown in the way of the 
simple execution of the treaty. It cannot be said that this was 
to be anticipated because of the proverbial tenderness of both 
peoples for the rights of an accused, for that tenderness has 
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always been exercised to give one accused of crime a fair trial 
before his peers, but has never tended to obstruct or prevent 
such a trial. 

To illustrate the limitations which have been put, or may be 
put, upon this treaty, it has been held that the offenses to be 
extraditable must be murder, robbery, forgery, etc., as those 
crimes were defined and limited at the time of the treaty in both 
countries ; that all such elements of the crime, held in both coun- 
tries to be necessarily involved in the charge, must exist, that is, 
the murder or forgery must be common-law murder or common- 
law forgery, although the proofs need be such only as would war- 
rant the holding of the fugitive if the crime had been committed 
in the country where he was apprehended. The ‘ murder” of 
the treaty must not be construed to include those lesser degrees 
of criminal homicide or manslaughter which are oftentimes quite 
as heinous as technical murder. If the courts of one country 
had since the treaty construed certain acts as forgery, or if the 
legislature of that country had by statute declared those acts 
forgery, which before the treaty, had not been held in the other 
country to be forgery, the courts of both countries would prevent 
the extradition. The court in the Eno Case went further even, 
and decided that, though since the treaty both the State of New 
York and the Dominion of Canada had by statute declared cer- 
tain acts to be forgery which before the treaty had not been dis- 
tinetly held to amount to forgery, yet the accused upon proof of 
such acts could not be extradited under the treaty from Canada 
to New York. And in the Tully Case, Judge Brown in the Cir- 
cuit Court in New York in 1884, decided, that though upon the 
authorities the facts disclosed in his opinion a forgery at common 
law, yet because the Queen’s Bench in England had decided 
recently upon an extradition demand from this country that sim- 
ilar acts did not amount to extraditable forgery, he would not 
permit the accused to be held here for extradition to England. 
It was held very recently by the highest court in England that 
one who for the purpose of fraud makes a deed, though in his 
own proper name, and purporting to be the deed of no other 
than himself, commits forgery at common law; but for the pur- 
poses of extradition the same court holds, that one who for the- 
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purpose of fraud makes a written false statement in a book or in 
an account does not commit. forgery for which he can be extra- 
dited to this country, although our statutes have expressly 
declared such acts to be forgery. 

The scope of the provisions for extradition was originally very 
limited, but judicial construction, as we see, has reduced it still 
more, so that cases of extradition are comparatively rare, 
although occasions for the operation of a reasonable extradition 
arrangement occur almost every day. 

The manifest short-comings of the present treaty will be still 
more apparent when it is considered that the crimes to which it 
relates are not such as usually require a treaty to secure their 
punishment. The man who murders or attempts to murder, 
who robs or commits arson, very seldom escapes from the coun- 
try, or even from the neighborhood where his offense is com- 
mitted; he is either apprehended at once, or upon hue and cry 
he fails to distance his pursuers, Excepting to those who have 
to deal every day with criminals and their punishment, it is almost 
inconceivable how small a proportion of the grosser criminals 
escape immediate arrest; the mind of the public dwells on the 
few mysterious murders until it is believed that great crimes 
generally go unpunished. The fact that some escape is due to 
the particular mystery, more often to the concealment of the 
guilty in the great cities, but seldom to their running beyond the 
border, or fleeing over seas. These grosser crimes, too, are 
committed usually by those classes who have not the friends or 
the money to secure an escape to a foreign country, and who are 
entirely ignorant of the fostering care most criminals receive in 
other countries than their own. The victims, too, of these 
crimes are generally the poor or ignorant, who are unable or 
unwilling to bear the expense of instituting or carrying on ex- 
tradition proceedings. 

Any one familiar with the news of the day will fail to recall in 
the last ten years many cases where one accused of murder has 
been extradited, like Maxwell, who was brought back from Aus- 
tralia, charged with murdering Preller at St. Louis; one case of 
extradition for arson is reported; some years ago, one accused 
of robbery, was brought back from Canada, when it turned out 
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precedent for his successors, that for fifteen years some of the 
greatest criminals have gone unpunished, our communities have 
been debauched by the spectacle of this immunity, and that Can- 
ada and the United States have become reciprocally the asylums 
of thieves, burglars, wealthy defaulters, corrupt presidents, 
cashiers and tellers of banks, and the Madam Mandelbaums of 
the metropolis. 

Without attempting to refer at length to all the discussion, the 
numerous letters and dispatches, it is enough to say that Mr. 
Fish objected to the English acts and the new proposals on two 
grounds: because, first, it might be left to the magistrate who 
acted in any extradition proceeding to decide whether or not the 
demand for extradition is made with a view of trying the accused 
for an offense of a political character; and, second, because a_ 
restriction on surrendering a prisoner was placed in the acts, 
while provision by treaty, or other equally effective means, was 
required to insure its observance. The act of 1870 contained 
the restriction that ‘‘ a fugitive criminal shall not be surrendered 
to a foreign state unless provision is made by the law of that 
state, or by arrangement, that the fugitive criminal shall not, 
until he has been restored or had an opportunity of returning 
to her Majesty’s dominions, be detained or tried in that foreign 
state for any offense committed prior to his surrender other 
than the extradition crime proved by the facts on which the 
surrender is grounded.”’ 

The first objection was a trivial one and based upon the sup- 
position, not generally true in England and certainly not true in 
this country, that the magistrate might be a man of no learning, 
or otherwise an improper person to pass upon this point; but 
this was of the less moment, since it appears that the same 
question of an intention to prosecute for a political offense 
might be raised and probably reviewed before the justice of the 
higher court in proceedings by habeas corpus, and again before 
the Secretary of State. The second objection of Mr. Fish was 
in effect a claim on his part that when once an accused has been 
surrendered on one charge which has been prima facie estab- 
lished to the satisfaction of the surrendering government, he 
may be put upon trial after surrender for any other crime, 
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whether committed before or after the extradition crime, whether 
known or not before the extradition, and whether or not a crime 
for which extradition could be invoked. 

Without discussing the morality of the privilege so claimed, it 
is enough to say, that the propriety, not to say the right, of en- 
forcing such a claim has been condemned by every authority on 
international law, and, with few exceptions, by every court before 
which the question has arisen. This is well expressed by Judge 
Lowell in an article in the tenth volume of the American Law 
Review: ‘* The writers on the general subject have expressed 
but one opinion upon it, so far as they have expressed 
any. * * * We hold it to be clear on grounds of reason and 
authority, that a person surrendered by one sovereign to another 
under a treaty of extradition, is to be tried for that crime, and 
that only, for which the surrender was asked and obtained.’’ 
This, he says, ‘‘ seems at once the dictate of common sense 
and of ordinary justice; and so are the authorities.’’ For 
these authorities it is sufficient to say that Wharton, William 
Beach Lawrence, David Dudley Field, as well as the continental 
jurists, sustain this position without qualification, both on the 
grounds of international usage, and of good faith common as well 
as international. 

It is difficult to understand the reason for the attitude taken 
by Secretary Fish in this respect ; to be sure he eulogizes the old 
treaty, and it may be that believing that treaty comprehensive 
enough he was ready to throw such impediments in the way of 
an extension of it as were available. That he did not himself 
confide very firmly in the opinion expressed in his second objec- 
tion, is shown by the fact that at one time in these negotiations 
he proposed that it should be expressly provided that the accused, 
who should clear himself from the extradition charge or serve out 
his sentence on conviction, should have at least two months as 
the ‘‘opportunity for returning ’’ to the country from which he 
was extradited, before he could be arrested or tried on any other 
charge. However, the obstacles thrown in the way of anew ex- 
tradition arrangement in 1873 were sufficient at that time to post- 
pone action indefinitely; but the objections might never have 
been heard of again, if they had not, in 1876, been raised anew 
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in reference to the forger Winslow, whose. extradition became 
the subject of a serious difficulty between the same Secretary of 
State and the British government, of such consequences as to 
lead the President to notify Congress in a special message of 
June, 1876, that he should not take any further * action either 
in making or granting requisitions for the surrender of fugitive 
criminals under the treaty of 1842.”’ 

Winslow was arrested in London at the instance of the Ameri- 
can government and held for extradition; in view of one or two 
instances of recent attempts in this country to try persons extra- 
dited from England on other charges than those for which they 
were surrendered, cases which attracted great attention in both 
countries, the British government, before surrendering Winslow 
required that some assurance should be given that he should 
not be tried for any other than the extradition crime. 
Hereupon a long correspondence took place, the English 
Foreign Office upon advice declaring that however willing 
they might be to surrender Winslow without this assurance, the 
acts of Parliament forbade them to make any surrender to a for- 
eign country whose laws did not protect the accused from prose- 
cution: for crimes other than and prior to the crime charged in 
extradition ; and that they could not ignore the fact that in recent 
cases such protection was specially denied to the accused in this 
country. Mr. Fish then declared that he would give no such as- 
surance, and that the imposition of such a condition was in 
violation of the treaty of 1842. Our representative in London 
was reprimanded for misinterpreting his instructions in making a 
proposition to Lord Derby, which the latter was willing to accept, 
that an article or articles should be added to the Ashburton treaty 
as to those puints upon which the two governments were agreed, so 
as to materially extend the scope of that treaty, and that disputed 
questions should be left to further discussion and arrangement. 

«Mr. Fish could not pretend that it was a principle with us, or 
ever had been, to retain the right in extradition cases of 
prosecuting the accused for other crimes than that upon which 
surrender was granted, for he admitted in his correspondence 
that, «* in some few treaties between the United States and foreign 
countries provisions exist that the criminal shall not be tried for . 
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offenses committed prior to extradition other than the extradition 
crime,’’ } whereupon Lord Derby promptly notified the secretary 
that if our government would consent to an additional article to 
the same effect in the treaty of 1842, all difficulties between the 
governments on this subject would be removed ;? but this was 
refused. The English government, therefore, had no alterna- 
tive, and discharged Winslow. About the same time a fugitive 
murderer was arrested in Canada, and held for extradition to this 
country, but the request to our State Department to make the 
formal demand for his delivery to our officers was refused, and 
the Cangdian authorities were obliged to release him; and in 
another case the same policy was pursued by the State Depart- 
ment, which was in accord with that declared in the message to 
Congress, of June, 1876, before referred to. 

It will be observed, then, that our State Department was 
placing obstructions inthe way, not only of giving a reasonable 
extension by additional articles to the Ashburton treaty, but 
also of a new and comprehensive extradition arrangement, fitted 
to modern views and new and prevalent phases of crime, which 
had already been approved by almost all civilized nations; and 
also that the secretary placed his objections upon grounds which 
he had already once abandoned as of no special importance, and 
the chief of which was condemned by the best writers and 
thinkers on the subject ; and which, after all, was not a principle 
of our jurisprudence that we were bound not to waive, since a 
number of extradition treaties of the United States with other 
nations had expressly waived it. Moreover, by his course of 
action in the Winslow Case, among other things, by charging 
that the British government were using the exigencies of that 
case to extort better terms from this country, and that the 
refusal to surrender Winslow except on the condition named 
was to be construed as a menace, and, further, was a conscious 
violation of the plain terms of the treaty,—zin all this the 
secretary was making a precedent and establishing a quarrel 
between the two State Departments, which would render it, as 
it has proved, an extremely delicate and difficult task to take 
up the question of extradition again in the same generation. 


1 For. Rel. 1876, p. 248. 2 Td. 249. 
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To show the attitude at this time in 1876, of the British For- 
eign Office, which is believed to have been its attitude ever since, 
in marked contrast to our State Department, the following por- 
tion of a letter of Lord Derby to Mr. Hoffman, Chargé d’ Affairs 


at London, under date of June 30, 1876, may be quoted in con- 
clusion.! 


‘* Her Majesty’s government * * * informed you on the 26th 
ultimo of their readiness to sign an additional article to the treaty on 
the words of the draft article to which Mr. Fish gave his assent through- 
out the negotiations which were carried on in the years 1872, 1873 and 
1874, with the addition which hé himself suggested. On leayning that 
this offer was not acceptable to Mr. Fish, although he expressed his 
willingness to make a new and enlarged treaty, Sir Edward Thornton 
{the British Minister at Washington] was authorized to propose the 
immediate signature of a treaty containing the articles agreed upon 
in the draft treaty of 1874, with the addition of a further clause intended 
to meet an objection formerly made by Mr. Fish on a question of 
procedure in reference to political offenses. This draft treaty con- 
tained a full and complete list of crimes agreed upon with the govern- 
ment of the United States, and Her Majesty’s government hoped that 
this proposal might have been accepted by the government of the 
United States before the time when the release of Winslow became ne- 
cessary had arrived. It was, therefore, with sincere regret that they 
learned by telegram from Sir Edward Thornton dated the 8th instant, 
that Mr. Fish considered it impossible to negotiate a new treaty under 


the pressure of what he looked upon as a menace of violation of the 
treaty of 1842. 


* * * * * * * * * * 

‘* Her Majesty’s government have been and are prepared at any mo- 
ment to join with the government of the United States if they are dis- 
posed to do so, in considering without bias or prejudice the terms of a 
new and, if necessary, an enlarged extradition treaty between the two 
countries, which, while it will protect sufficiently the right of asylum, 
may prevent that right being so used as to afford impunity for crimes.”’ 


If the successors to Mr. Fish were bound in honor or in party 
ties for nearly fifteen years to follow his lead in this matter, the 
implied promise contained in President Cleveland’s message in- 
dicates that our new Secretary of State is not so bound. 


GeorGeE H. Apams. 


New York. 


1 See For. Rel. U.S. 1876, p. 257. 
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Tue American Bar Association. — This body will hold its next 
annual meeting at Saratoga, New York, on the 18th, 19th and 20th of . 
August. We ask members of this body in all parts of the country 
to attend so far as possible. One topic which we hope will be 
considered at this meeting is the propriety of having the Asso- 
ciation move about from city to city at its future annual meetings, 
as other bodies of the same kind do. Our judgment is that a 
body of this importance ought to meet twice a year; in the South in 
the winter and in the North in the summer. So far as we know, there 
is no other society of the kind which habitually meets at one place. 
The disadvantages of meeting at Saratoga are very great. There is no 
large daily newspaper there, and the result is that the transactions of 
the society receive very little attention at the hands of the press. Assur- 
ances have. been given by the Chicago daily press that if the Associa- 
tion were to hold one of its annual meetings there, its proceedings, 
including the papers read, would be published in extenso; and from our 
knowledge of the enterprise of the newspapers of that great and wide- 
awake Western city, we do not doubt that they would fulfill this promise. 
The American Medical Association recently held an annual meeting in 
St. Louis, and its proceedings were published in the daily papers at 
very considerable length, and portraits were given of the most distin- 
guished members in attendance. By meeting in large cities and having 
their proceedings thus reported, a great many of the subjects consid- 
ered, all of which are more or less of public interest, are brought to the 
attention of the reading public generally. One of the principal features 
of the next meeting of the American Bar Association will be a second 
report of the Committee on Delay and Uncertainty in Judicial Adminis- 
tration. This report, we understand, will embrace a number of sub- 
jects not fully considered in the former report, besides the subject of 
codification, which is still pending before the society in the form of a 
resolution to the effect that the law ought, as far as possible, be 
reduced to the form of a statute. It is fair to conjecture that there 
will be two full field days of debate upon the subjects presented by this 
report and those which will be presented by other committees, in addi- 
tion to two or three which were held over from the last meeting. The 
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American Bar Association is fairly prosperous and influential; but it is 
not as prosperous and influential as it should be and can be. It seems 
to us that some effort ought to be taken at the next meeting to invite 
the law societies of Canada to send honorary members. ‘Too little effort 
at mutual recognition has been made by the members of the legal pro- 
fession of peoples who speak the same language but dwell on opposite 
sides of the St. Lawrence and the chain of lakes. 


INTERVENTION OF THE QueEN’s Proctor.—The Law Journal (Lon- 
don) says: ‘* The intervention of the Queen's Proctor in Crawford v. 
Crawford is very favorable to the interests of the co-respondent. 
Whatever the result of it, Sir Charles Dilke cannot be deprived of the 
legal victory which he obtained at the trial, and this he has now the 
opportunity of turning, if he can, into a moral victory. In point of 
theory, however, the intervention is not on his behalf, but in the 
interests of public justice, and to prevent a divorce being obtained by 
a fraud on the court. Sir Charles Dilke’s counsel will not be able to 
take part in any further investigations there may be, and it will lie on 
the Queen’s Proctor to show that there was a collusive agreement 
between the petitioner and respondent, or that, according to evidence 
not brought before the court, the respondent was not guilty of adultery 
with Sir Charles Dilke. The Queen’s Proctor will, in fact, have to 
prove the negative, and must necessarily call Sir Charles Dilke as a 
witness. It is not unusual for the Queen’s Proctor to intervene as a 
private person, because his official action is hampered by conditiuns; 


and even if he should fail, and costs be given against him, he may be 
reimbursed by the treasury.”’ 


Pourtinc THEIR Hanps TO aLt Work. —The Law Journal (London) 
says: ‘*The late Sir Robert Phillimore once sat in.the Court for the 
Consideration of Crown Cases Reserved ; Sir James Hannen has decided 
Chancery appeals; and both he and Mr. Justice Butt have sat in the 
Queen’s Bench; but now, for the first time, an admiralty judge takes 
his seat for the hearing of chancery cases, and an equity bar is found 
facing the anchor. The Probate, Divorce, and Admiralty Division may 
be concisely called the ‘ Etczetera Division,’ or the ‘ Miscellaneous Di- 
vision,’ and its judges are necessarily judges-of-all-work. The step 
from admiralty to equity is not greater than from admiralty to divorce 
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or to probate, and there is no reason to suppose that the English 
admiralty judge cannot, like the English sailor, put his hand to any- 


thing.”’ 


Nupe Statuary. — A recent case in Montreal has revived the ques- 
tion of the limits of privilege in respect to exposure in public places of 
nude statuary. The prosecution was instituted before the recorder of 
the city against a firm of shopkeepers for exposing in their windows 
certain statuettes, and a fine was assessed against them. It is said 
that the piece which gave the principal offense to the prudish lady who 
put on foot the prosecution was a copy of one of the statues of the 
Vatican collection. This subject, more than any other, gives point to 
the maxim de gustibus non est disputandum. It is a matter of shifting 
opinion and taste where the line is to be drawn between the beauti- 
ful and the indecent in art. If everything is to be tabooed which is 
liable to excite indecent thought or emotions in certain persons, then 
the nude in art, especially the representation of nude or partially nude 
female figures, must be totally abolished. We apprehend that the 
taste of the present age is not prepared to submit to such extreme 
Puritanism. In very many cases it will be difficult to see on which 
side of the line the case lies. It does seem, however, that greater at- 
tention ought to be paid by the public authorities to the indecent bills 
which are constantly allowed to disfigure the walls of the cities, adver- 
tising more or less questionable amusements. Of late years the dime 
novel has received a large share of public attention, and legislation 
has been directed against it by name in some of the States. If we 
could have a public censorship which would not run into extravagancies, 
it might be beneficial to society. 


Maxwe v’s Triar. — Atthe time of this writing a very important 
trial is approaching its conclusion in St. Louis. On Easter Sunday of 
last year, at the Southern Hotel, in the city of St. Louis, an Englishman 
traveling under the name of Walter H. Lennox-Maxwell, having with 
him a traveling companion whose name was Chas. A. Preller, also an 
Englishman, murdered the latter in his room by means of chloroform, 
doubled his body up, packed it away in a trunk, robbed him of his 
money and a portion of his effects and left for parts unknown. The 
body was discovered about ten days after the deed was committed. The 
fugitive was tracked by detectives to Auckland, N. Z., and was finally 
surrendered by the authorities of that country under the treaty of 
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extradition subsisting between this country and Great Britain and 
brought back to St. Louis, where he has remained in jail awaiting his 
trial until the month of May of the present year, when he was put upon 
trial for the crime of murder in the first degree. It was supposed by 
many persons that owing to the universal notoriety which the case had 
been given by the newspapers it would be impossible to procure an 
intelligent jury to try it. After several days a jury of fair intelligence 
seems finally to have been impaneled. 

The first marked incident of the trial was the testimony of a detective 
whose presence upon the stand produced great agitation in the prisoner, 
for the first time since the commencement of the ordeal through which he 
was going. The story told by this detective, whose name was McCul- 
lough, was that the State’s attorneys had put up this kind of a job, to use 
the slang of the detectives, upon the prisoner while he was in jail. 
McCullough had actually forged a draft of the treasurer of the Missouri 
Pacific Railway Company and had presented it at bank in St. Louis for 
payment. The forgery was immediately discovered, payment was 
refused and McCullough was given in custody, was proceeded against 
by the officers of the bank in the ordinary manner before the grand 
jury, a bill of indictment for forgery was drawn up by one of the 
State’s attorneys, was presented to the grand jury, and that body on the 
evidence returned a true bill. All parties to the transaction except 
the State’s attorneys and the prisoner supposed that it was an ordinary 
ease of crime. McCullough was then incarcerated in the jail, where he 
remained awaiting his trial for forgery, to all appearances, for the space 
of forty-five days. During this time he succeeded in gaining the confi- 
dence of Maxwell, who explained to him the circumstances under which 
he had committed the murder, and unfolded to him that the missing 
link in the chain of evidence necessary to make out the defense which 
he had concocted was testimony to the effect that when he had 
arrived at Buston from England he had with him a considerable sum of 
money. In fact, Maxwell seems to have given himself away to the 
supposed forger in the most complete manner. 

This piece of detective work excited a variety of comment on the part 
of the press and public. The same gushing and sentimental portion of 
the press and public which will call for the lynching of a criminal 
while the excitement is fresh, immediately after the crime is committed, 
and acquit him in the jury box a year later, after the matter has 
become cold, denounced it in unmeasured terms. We apprehend that 
the most that can fairly be said upon the subject in condemnation of 
what the officers of the State did is that they made an honest mistake. 
A detective who will suffer himself to be incarcerated in jail under a 
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charge of felony for such a period of time in order to put up a job will 
be apt, out of mere professional pride, to swear to a perverted state of 
facts when he comes upon the witness-stand. But all this seems at 
most to go to his credibility and to be fairly a question of argument 
before the jury upon the question whether or not he is telling the 
truth. Whether the prisoner is by such a proceeding fairly or unfairly, 
mercifully or unmercifully dealt with, whether the dignity of the State 
is lowered by officers acting in this way, and even prostituting, to use 
the denunciatory language employed by some of the newspapers, the 
ordinary machinery of justice, including the grand jury, to a mere 
detective job, — all this is a matter which does not touch the real guilt 
or innocence of the prisoner on trial. Of course the most will be made 
of it by his lawyers and they will make a strenuous endeavor by appeal- 
ing to this to divert the minds of the jury from the real issue; and the 
danger of trial by jury lies in the fact that ignorant and sympathetic 
juries can be diverted in this way from the real issues, while a steady- 
healed judge seldom or never can be. 

The other event of interest in the trial was the fact that the prisoner 
himself had the audacity to take the stand and to relate a story of the 
homicide improbable and disgusting in its details, which, if true, would 
show that he had attempted to act as the physician of his traveling 
companion, to treat him for aloathsome disease which he had contracted 
in consequence of immoral habits; thatin his treatment he was obliged 
to perform a surgical operation upon him ; that for the purpose of di- 
minishing the pain during this operation he had given him chloroform and 
that by accident he had given it to him with such success that he was 
unable to resuscitate him. That was his story and that was the shameful 
imputation that he was ready to cast upon his companion after murdering 
him, stealing his money and effects and making away with them to the 
other side of the world. To show the depths of depravity to which he 
thus descended, the utter extent to which he was lost to all sense of 
truth and shame, it ought to be said that there was an overwhelming 
amount of evidence at hand that Mr. Preller was a young man of the 
highest moral and religious character, who carried with him a library of 
religious books, belonged to a sect of English Dissenters noted for 
their religious zeal and purity, called the Pl; mouth Brethren, carried with 
him a Bible that was annotated from end to end in his own handwriting ; 
in fact, from all that can be gathered from his actions it is very seldom 
that so excellent a character is found in one so young outside the 
clergy itself. 

As soon as it became known that the prisoner would make this 
monstrous defense the body of the deceased was exhumed. It had 
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several times previously been subjected to injections of embalming 
fluid and was found to be in a state of remarkable preservation. The 
generative organs were removed, dissected and carefully examined 
microscopically and otherwise by three very competent surgeons, and 
these three scientific men went upon the witness-stand and testified in 
the most positive manner that he did not have at the time of his death 
the disease which the testimony of the prisoner had imputed to him. 

The trial cannot possibly have any other result than a verdict of 
guilty. The prisoner will then be brought before the bar of the court 
and sentenced to be hanged upon a certain day. He will smile at the 
judge when the sentence is pronounced and will immediately take the 
appeal which the law of Missouri gives to convicted criminals in all 
eases. Then we shall have an example of the dangers which beset our 
law and its administration in respect of technical escapes from justice. 
Without designing to refer to any particular ruling which has been 
made in the case in the impaneling of the jury or in the course of the 
trial, we make boldto say that the past history of such trials in this 
State has been such that the chances are very considerable in favor of 
of the judgment being reversed. Very few trials in this State have 
taken place which have lasted so long where upon the first trial the 
judgment has stood. The state of our law and of its administration 
in this regard is a shameful imputation upon our judiciary. 


Tue New Feperat Circurr JupGe.—The President has appointed the 
Hon. Howell E. Jackson, of Jackson, Tenn., to be judge of the Circuit 
Court of the United States for the Sixth Circuit in place of the late 
John Baxter. At ithe time of his appointment Judge Jackson was a 
member of the Senate of the United States from Tennessee. He is a 
native of that State, having been born at Paris, Tenn., April 8th, 1832. 
In 1840 his parents removed to Jackson. He received a classical educa- 
tion, graduating at West Tennessee College in 1848, and afterward 
studied for two years at the University of Virginia. He studied law in 
Jackson under his kinsmen, Judge A. W. O. Totten and Milton Brown ; 
entered the Lebanon Law School in 1855, graduated the following year, 
and commenced the practice of law at Jackson; removed to Memphis 
in 1859, and served on the Supreme Bench by appointment on: two 
occasions. He removed to Jackson in 1876, and was elected representa- 
tive to the State Legislature in 1880 on the State Credit platform; was 
elected to the United States Senate and took his seat March 4, 1881. 
This appointment is generally regarded as a very creditable one, and 
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from a personal acquaintance with the appointee we cannot doubt that 
itis so. His standing as a practitioner at the bar in Tennessee was 
very high. His learning was thorough, his intellect clear and his 
judgment sound. Perhaps his most distinguishing intellectual trait is 
the equable and temperate cast of his mind — something very necessary 
in a judge. In fact, he possesses in an eminent degree what is com- 
monly known as a judicial mind. This habit of mind is always conjoined 
with sound integrity, and Judge Jackson is a man of a very high sense 
of honor and justice which he carries without ostentation, but which 
nevertheless guides him in all his conduct. He is eminently fitted for 
the high and responsible judicial position to which he has been called. 


Tue Late Joun Baxter, Judge of the United States Circuit Court for 
the Sixth Circuit, was in his mental characteristics, very different from 
his successor. He was a very honest man, but his honesty was combined 
with a spirit of belligerency. He was an active and effervescing fraud- 
hater. He was impatient of large argument and could not listen to a 
fool. Most of his errors, and considering his temperament they were 
few, were the results of haste in decision. To use a ruder form of 
speech, he was what is commonly called bull-headed. Bull-headedness 
in a judge of weak intellect is next to downright dishonesty, the most 
dangerous trait which he can possess; but, in a strong and vigorous 
intellect, it will displease the bar without entirely destroying the capacity 
of its possessor to administer justice. His character will perhaps be 
better understood when we say that as a member of the Tennessee 
Legislature his tendency was to make charges against people, to get up 
investigations and to get himself into trouble in that way. The 
tendency of such a mind is to see fraud in transactions which are 
perfectly honest and blameless and to suspect sinister motives where 
none exist. Perhaps the most favorable view of his character as a 
judge of which it was susceptible, was that given by Mr. Ramsay in his 
address before the meeting of the Cincinnati Bar which convened to 
take action concerning his death: — 


‘*We all remember that upon his advent in our midst he was subjected to 
much adverse criticism. His rapid method of disposing of causes was a great 
innovation. The immediate decision of a cause after hearing but one argument, 
and that probably shortened by the suggestion that it was not necessary to 
argue further, was something to which we had been unaccustomed; but a court 
is not a debating school, nor yet a place in which the amenities of polite life 
are to be cultivated. It is a tribunal in which justice is to be enforced and 
judgment rendered, often stern and harsh. Those who observed the judicial 
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character of John Baxter knew that he at least appreciated the calling and 
functions of ajudge. He knew that he was here holding this high court for the 
purpose of enforcing rights and punishing wrongs, and for no other purpose, 
and he went steadily forward with resolution to perform it. 

‘*The Scriptures use the term ‘ men-pleasers.’ John Baxter was not a ‘ man- 
pleaser’ by any means, and yet the just judge who realizes his high calling, 
realizes the purpose for which he is a judge, and fearlessly performs his 
duty, may rest assured that his reward will be that which came to John 
Baxter. He will compel the confidence and support and approval of all the 
people, for I think we will agree, however reluctant may have been the 
acquiescence of some, the bar of Ohio at least is now a unit in according to him 
the judgment that his method was a good one; that his career was a conscien- 
tious, an upright, and successful one. 

‘*T never knew John Baxter to refuse to listen to the argument of a question 
that was fairly debatable. Why should a judge listen to an argument the sole 
purpose of whichis to convince him that two and two make four? Of that we 
can have no doubt. Or why listen toan argument which is an endeavor to con- 
vince him that two and two make five? Of that he can not be convinced by any 
course of argumentation, and after the facts be ascertained and the result be 
determined, itis as much his duty to decline to hear argument as it is to hear 
it in causes of a different character. If it were otherwise the public time would 
be occupied, and one of the principles of Magna Charta is violated, which de- 
mands that justice shall not be delayed.”’ 


Trespass BY A BALLOON IN THE Arr.—-The Law Journa! (Londow) says: 
‘*The practice of using balloons for advertising is likely to become 
a nuisance and a danger. Lord Ellenborough, in Pickering v. Rudd, ! 
threw out a doubt ‘whether a balloon in passing over a man’s land 
committed a trespass; but in Kenyon v. Hart,? Lord Blackburn said that 
he understood ‘ the good sense but not the legal reason of the doubt,’ 
and there need be no hesitation in saying thata balloon in the air may 
commit a trespass. Probably, therefore, the neighbor of the owner 
of a captive balloon which infringes his boundary is entitled to an 
injunction, and, if he takes no step, in process of time his neighbor 
will obtain an easement for his balloon. Such an injunction was granted 
some years ago in the case of a captive balloon which was drawn up and 
down for the entertainment of passengers in it. Apart from the 
question of trespass, if any substantial annoyance is caused a balloon 
may be enjoined as a legal nuisance.’’ 


Cueap State Reports.—A few years ago a new enterprise in the 
way of law-book publishing was started in the western part of New 
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York, with the avowed purpose of furnishing to lawyers the reported 
decisions of the Supreme Court of the United States, and those of the 
courts of last resort of the more important States, as well, at prices 
astonishingly low, and altogether unprecedented. 

For a while, the law publishing houses owning the stereotyped plates 
of the volumes, the reprinting of which was thus threatened, were 
inclined to ridicule and make light of this announcement, regarding the 
scheme as Quixotic, and its fulfillment impracticable, because, finan- 
cially speaking, impossible of success. But when, in due course of 
time, the reports of Dallas, Cranch, Wheaton and Peters appeared, well 
printed and bound, and offered at prices never before dreamed of in 
anybody’s philosophy, the publishers of the original series became 
alarmed, and forthwith proceeded to issue, at a greatly reduced price, 
a“ lithited subscription ‘edition,’’ as they termed it—a phrase then 
unknown, but since become somewhat trite by frequent use. 

It must not be supposed that an impulse of philanthropic benevolence 
actuated these publishers in doing this; on the contrary, self-interest 
alone was the controlling impulse. It was the only course by which 
they could protect their own investment — an unwilling concession forced 
from them by shrewd and powerful competitors. 

Next in order appeared a reprint of the New York Common Law 
Reports, followed by a like result, viz., a ‘* limited subscription edition ’’ 
of that series. Then the State of Massachusetts was ruthlessly invaded, 
and the outcome of the bloodless war was, as usual, a ‘* limited subscrip- 
tion edition’’ of one thousand sets of the reports of that State. 

The latest, and by no means the least important of these campaigns 
in the field of legal literature is now fully under way in the State of 
New Jersey. Tne ‘Co-ops,’ as these revolutionists in law-book 
printing are familiarly called, threatened to carry the war even into 
the sacred precincts of the ‘‘ High Court of Chancery,’’ proposing with 
astonishing effrontery, and in utter contempt of ‘‘ Jersey Justice,’’ to 
capture at one fell swoop those two great arsenals from which the army 
of New Jersey lawyets draw all their forensic weapons, the Law and 
the Equity Reports, This was to be a night attack, a surprise of the 
publisher’s camp, a literary coup d’ etat; but the garrison was on the 
alert, the plans of the enemy leaked out, and the recruiting of an army 
of law books, 42,500 strong, was instantly commenced, and is now 
nearly completed. 

In plain English, the publishers of the New Jersey Reports, Messrs. 
F. D. Linn & Co., are now supplying to subscribers a full set of the 
New Jersey Reports, 85 volumes, fur $127.50, former price $275.00; or 
either series alone, at an average price of $1.50 per volume; the books 
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being, in all respects, as to paper, printing and binding, the same as 
heretofore. 

This was a ‘‘clincher,’’ and we understand the ‘‘ Co-ops’’ have 
withdrawn their forces. But their object was attained, and the benefit 
they have conferred upon the profession (or rather upon the five hun- 
dred members of it who are fortunate enough to secure the benefit of 
this latest ‘‘ limited subscription edition’’) is very great, for two 
reasons: First, New Jersey is the only state in which cases at law and 
in equity are separately reported and published, nowhere else on earth 
can a set of equity reports so valuable as these, beginning as they do 
where Paige’s New York Chancery Reports left off, be got at any price; 
and second, the books of both series are in reality collections of leading 
cases, for only such are officially reported in that State. 

This edition, we are credibly informed, is ‘approaching exhaustion, 
and many who need the books will doubtless ‘‘ get left,’’ from the habit 
of procrastinating, the lack of ready money, or some other reason; 
and as soon as the 500 sets are disposed of, up goes the price again to 
$3.00 or more per volume, there to remain until, in the dim future, 


another army of reformers compels the issuing of ‘‘ limited subscrip- 
tion ’’ number two. 


Detective AGencres AND LeGat Proceepincs.—Some of our legal 
exchanges display in their advertising columns the cards of detective 
agencies. These agencies may be usefully employed in many cases in 
furtherance of justice, but there is reason to believe that so-called 
detective agencies exist which busy themselves in finding evidence to 
help out the particular exigencies of pending or intended litigation. 
They do not make a pressing matter of it, it is true, but the business 
which they undertake is none the less pernicious to justice. Their 
employment is by no means a new one, nor isit confined to the so-called 
enlightened nations. In one of the numerous books ground out by the 
public printer at Washington only to find their way to the ragman, is a 
collection of consular and diplomatic reports concerning the adminis- 
tration of justice in foreign countries and especially concerning actions 
against the state. The late Geo. P. Marsh, our Minister at the Court of 
Italy, had formerly been our Minister to Constantinople. He gave a 
very graphic account of the Court of the Sheik ul Islam and of the 
professional witnesses that habitually squat around the doors of.the 
temple of justice presided over by that eminent ecclesiastical dignitary ; 
how these witnesses, upon a very brief instruction, will testify in the 
most positive manner to the necessary facts to help-out an action or’ 
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defense, and how they will, with a zeal stimulated by the hope of a 


trifling reward, hurl their opposing lies into each others teeth. The 
} worst witness of this sort is now frequently met with in our large cities, 
‘ akind of tramp that hangs around the court house and supplies the 
missing link in the plaintiff's chain of evidence in railroad damage 
f cases. There is scarcely a judge of experience who could not recall to 
) his recollection a number of these worthies. 
1 


CoNTRACTS BETWEEN Husspanp Wire.—The decision of Kniel v. 
Egleston, rendered by the Supreme Judicial Court of Massachusetts, 
October 24, 1885, and reported in the Boston Law Record,' furnishes a 
good illustration of the rule that statutes in derogation of the common 
law are to be strictly construed. A statute of Massachusetts enables a 
wife to make contracts in the same manner as if sole; but it is held 
that this does not enable her to make a valid contract with her husband. 
Her legal incapacity to make such a contract remains as at common 
law. ? 


NEGLIGENCE — THe Docrrine or THorogoop v. Brrax. — 
In a recent decision the Supreme Court of the United States has refused 
to follow the English case of Thorogood v. Bryan,*,respecting the 
doctrine of imputed negligence, notwithstanding the fact that the 
English courts still adhere to it. The doctrine of that case, it will be 
remembered, is something like this: if the vehicle of a carrier collides 
with the vehicle of another carrier, or sustains an accident through the 
negligence of some other person or corporation, a passenger on such 
vehicle will be precluded from recovering damages of such other carrier, 
person or corporation if there was, on the part of the carrier having 
such passenger in charge, contributory negligence such as would bar an 
action for damages brought by such carrier. In other words, the con- 
tributory negligence of the bailor of a person will be imputed to him so as 
to prevent his recovering damages if the circumstances were such that 
his bailor could not recover damages. This doctrine of imputed negli- 
gence has not been favorably regarded by the American courts, because 
they could not understand upon what principle the passenger could be 
taken to have agreed with the stranger, that the negligence of his carrier 


1 Vol. 8, No. 88. Ingham v. White, 4 Allen, 412; Fowle v. 
* At law it has been repeatedly decided Torry, 185 Mass, 77; Bassett v. Bassett, 

in Massachusetts that a promissory note 112 Mass. 99. 

or any other personal contract between 8 8C. B. 115. 

the husband and wife is absolutely void. 
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should bar his right of action, or upon what principle of justice, where 
the carrier had been injured by a stranger toward whom he stood in no 
privity, the negligence or wrong of another person who owed the 
passenger the duty of refraining from injuring him could be appealed to 
to exonerate the third person. In fact. the more the matter is reasoned 
upon the more clearly it will appear that there is neither sense nor law 
in the rule of Thorogood v. Bryan and so the Supreme Court held in 
the recent case of Little v. Hackett. This opinion coming from the 
Supreme Court of the United States is thought to be of such interest in 
England that it has been republished in the English Law Journal. 


UNLICENSED Practitioners. — The subject of poaching upon legal 
preserves by unlicensed practitioners is. undergoing discussion in the 
Canadian Law Times. It seems that a respectable class of citizens in 
that country drive a considerable business as conveyancers without 
being licensed as solicitors. These unlicensed practitioners often hold 
commissions as justices.of the peace, are men of respectability and 
influence, and seem able to counteract the influence which the pro- 
fession exerts upon the legislature for the purpose of procuring legis- 
lation to check the abuse, if such it be. We incline to think that the 
legal profession. in Canada, in attempting to check such practices by 
legislation, is not doing itself credit. This is a mere matter of private 
contract, about which men ought to be leftfree. If a man desires to 
have a deed, mortgage or will drawn up bya justice of the peace, or 
by a cobbler, and is willing to take the chances as to the goodness of 
the work, that is his lookout. So long as the cobbler is not allowed to 
hold himself out as a licensed practitioner, or as a person learned in 
the law, the public is not deceived. These men really make more busi- 
ness for the lawyers than the lawyers would get if conveyancing were 
restricted by penal legislation. Such laws would seem to be not more 
reasonable than laws made to restrain the poor country lawyer from act- 
ing as a land agent or an insurance agent, would be. Indeed, some 
lawyers are known to invade the journalistic profession and act as editors, 
and others are obliged to carry on the business of farming as a subsid- 
iary occupation. How would it do to enact a law which should pro- 
hibit the poor Canadian solicitor on the frontier from eking out his 
slender means of subsistence by raising a garden or keeping a cow? 


JupictaL OPINION ON THE QUESTION WHETHER A STATE Has A PROPERTY 
Ricut in THE Decisions or tts Courts. — In the course of his able 
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opinion in the case of Banks v. West Publishing Co., alluded to in the 
last number, Mr. Circuit Judge Brewer presents the following judicial 
authority upon the question whether the state has a property interest in 
the decisions of its courts. The learned judge, after expressing his in- 
dividual opinion to the effect that no such right ought to exist in this 
country, says that he finds that the English courts have generally sus- 
tained the Crown’s proprietary rights in judicial opinions, and then pro- 
ceeds to state the authority upon the question as follows : — 


“The first case in the order of time was that of Atkins against Stationers’ 
Company, decided in the eighteenth year of Charles the Second, being the year 
of 1666. Atkins having a patent from the Crown, claimed the exclusive right to 
print law books. The defendants had printed Kolle’s Abridgment. A bill was 
brought by the plaintiff asking an injunction, which the Lord Chancellor 
granted. The case was appealed to the House of Lords. It was there argued 
that law reports were the King’s property, because he pays the judges who 
pronounce the law. The House of Lords took this view of the case, and 
affirmed the decree below. The case will be found reported in Carter’s report.! 
On page 91 of the opinion it is said: ‘The salaries of the judges are paid by 
the King, and the reporters in all courts at Westminster were paid by the king 
formerly.’ 

The next case was that of Roper v. Streator, decided in the year 1672, cited 
at length in Bacon’s Abridgment,? and in 10 Modern,® and in 2 Showers.‘ 
Roper purchased of the executors of Coke a third part of his reports. Defend- 
ant Streator had a patent of copyright from the King, and printed these 
reports. Defendant Streator pleaded the King’s grant as an owner of the copy 
right, the question being whether the King or Coke were the owners of the 
reports. The case was decided in the Court of King’s Bench in favor of the 
plaintiff; an appeal was taken to the House of Lords, and the judgment of the 
King’s Bench was reversed, upon the ground that the King was the owner of 
the copyright, and that the executors of the author of the reports could convey 
nothing.® 

In the case of Company of Stationers v. Parker, reported in Skinner’s Reports,® 
Holt, who argued the case for defendant, said, on page 236, that he agreed the 
King had power to grant the printing of books concerning religion and law. In 
the case of Baskett v. The University of Cambridge, reported in 1 William 
Blackstone,’ and decided in the year 1758, the Court of King’s Bench held that 
the right to print the Acts of Parliament belonged to the King. Hale, C. J., in 
deciding the case, said: ‘So the year-books taken at the expense of the Crown 
gave the King the property by purchase.’ The chief justice in this case gives 
the history of the King’s right to printand publish certain books at great length, 
and says: ‘The King claimed copyrights of Acts of Parliament before the 


1 p. 89. 5 Sec. 4 Burr. 2316; Bacon’s Abridg., 
2 vol. 6, p. 507. vol. 6, p. 507. 

8 p. 106. 6 p. 233. 

* p. 260. 7 p. 105. 
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grant of Henry V1II., and the copyright of the King was still asserted as well to 

books of religion as Acts of Parliament; ’ and, in conclusion on this subject, 
the Lord Chief Justice says: ‘The Crown, therefore, has no prerogative at 
common law over the act of printing, but is merely entitled to especial copy- 
rights.’ In the case of Eyre v. Carnan, decided in 1781, and reported in 5 
Bacon’s Abridgment,! the Lord Chief Baron says: ‘In the case of Baskett 
v. University at Cambridge, it was held that the right of printing acts of Parlia- 
ment rests in the King.’ In the case of Miller v. Taylor,? the copyright of the 
King to all reports and acts of Parliament was fully confirmed by Lord Mans- 
field, in a very elaborate and able opinion. 

Shortt, in the Law of Copyright,® states that the exclusive right was vested 
in the King, to print the reports of judicial proceedings, statutes, orders of the 
Privy Council, translations of the Bible, etc. He further says that the claim of 
the Crown to this copyright has by some been based upon the right of prop- 
erty, by others on naked prerogative, by others on the ground that the expense 
of the publication is borne by the Crown; as to the Bible, that the sovereign is 
the head of the Church. Some of the decisionis place the right upon the Crown, 
that the Crown is bound to see that correct copies of the Bible, laws, and 
judicial opinions are furnished the people. Others, that the Crown pays the 
judges who pronounce the opinions. Blackstone rests the right upon grounds 
of political ard public convenience. The King, he says, as executive magis- 
trate, possesses the right of promulgating to the people the acts of state and 
government.* In view of this consensus of opinion on the other side of the 
waters, of the fact that the common law is in force in this country so far as 
compatible with our system of government and the condition and want of 
society, and that a mere change in the locus of the government power from the 
Crown to the people ought not to work material change in the extent of that 
power, it may be that due regard for settled law forbids a decision in accord 
with the views I have expressed. 

It is worthy of remark, however, that on this side of the waters the proprietary 
right of the State in statutes or judicial opinions has never been adjudged, 
unless it is in two late cases, one in the Supreme Court of Massachusetts, and 
the other in the Supreme Court of Errors of Connecticut. The opinion in the 
former case, I have not seen. In the latter, the court says: ‘The judges and 
reporter are paid by the State, and the product of their mental labor is the 
property of the State, and the State, as it might lawfully do, has taken to itself 
the copyright.’ On the other hand, in the case of Davidson v. Wheelock, de- 
cided in this district in 1866, by Judge Nelson, the court refused an injunction 
to restrain the publication of the constitution and laws of Minnesota, as revised 
and re-enacted by the Legislature. In the course of his opinion, the learned 
judge uses this language: ‘It is true such compilation may be so original as 
to entitle the author to a copyright on account of the skill and judgment displayed 
in the combination and analysis. But such compiler could obtain no copyright 


for the publication of the laws only, neither could the Legislature confer any such 
exclusive privilege upon him.’ ” 


2 p. 509. 


p. 36. 
2 4 Burr. 2805. 


* See 2 Blacks. Com. 410. 
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PossessEs BOTH Nove.Lty anp Utitity. —The fundamental require- 
ment of a patentable idea is that it should possess both novelty and 
utility. A friend of ours is about to make a fortune out of an inven- 
tion which combines these qualities in an eminent degree; an ink which 
fades out in a short time, varying with the strength of the preparation, 
from six weeks down to twenty-four hours. We hazard the prediction 
that it will fill a long felt want. It is apparently suitable for most pur- 
poses to which the old and standard kinds of ink are applied, such as 
personal correspondence, billetsdoux, epitaphs, resolutions of regrets, 
petitions for office, learned dissertations of various sorts, checks, diaries 
and autobiographies, spring poetry, tailor bills, etc. ‘There are, more- 
over, certain uses for which it will prove invaluable. Politicians have 
suffered untold annoyance, and at times a bitterness of soul which 
amounted almost to repentance, for lack of this invention. Letters 
written in moments of rash confidence which were not burned as directed 
have turned up at inopportune junctures to blast their authors. Harm- 
less little transactions of a speculative character, recorded in permanent 
fluids have proved ‘‘ damned spots’’ which will not ‘‘out.’’ Military 
heroes addicted to the (ink) bottle have been placed in embarrassing 
positions by forgetting what they have written about other heroes. 
Indeed, the list of casualties and fatalities from such sources would 
fill pages. So obvious are the advantages to public men of using this 
ink that inquiries have poured in on the lucky inventor from Congress- 
men, Senators and high officials. The attorney of a corporation capi- 
talized at $10,000,000, telephoned for a block of the stock, for which 
he offered a large amount of influence, and said that at one time a 
few bottles of the ink would have been worth $1,500,000, to him; and 
we learn that the friends of a distinguished military character propose 
to present him with a dozen of the ‘‘ extra dry’’ brand which disap- 
pears in twenty-four hours. 

It is, however, for its usefulness to the legal profession that we call 
attention to this ink. Lawyers will earn the gratitude and favor of 
overworked judges and materially promote their clients’ interest by 
writing their briefs in it. On the other hand, a large number of judi- 
cial opinions might with advantage be written in it and the law pre- 
served from precedents which ignore the best settled principles. It is 
especially recommended for those appellate courts which are in the 
habit of overruling their own decisions at intervals of a few years in a 
way which gives a new meaning to the bandage on the eyes of justice 

in allegorical pictures. ‘ 
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Surety anp Guaranty Compantes. — Along with cable railways and 
electric motors comes a scheme for supplying, in the form of corpora- 
tions organized for that purpose, sureties for administrators, guardians, 
etc., on various bonds that are required to be given in judicial proceed- 
ings. A company has been organized in New York for the purpose of 
acting as surety in such cases, called the American Surety Company. 
Several State legislatures have already enacted laws authorizing the 
courts to receive the guaranty of such companies, in lieu of personal 
sureties, on bonds whici are required to be given in judicial proceed- 
ings. If the system is conducted honestly and upon a reasonable fore- 
cast of the amount of risk which the company incurs, and consequently 
. the amount of such risks which it can assume, it will work well— bet- 
ter, it is believed, than the old plan. But if wild-cat concerns are 


allowed to give such bonds, it will work disaster to litigants, to creditors 
and to orphans. 


BeEVARE 0’ THE Vipows. — In’Green v. Green,' an interesting story 
is told by the Supreme Court of Kansas, of a widow who beguiled a 
one-armed man into marrying her, by representing that a certain farm 
belonged to her, the proceeds of which would go for their support as 
long as they lived; and who, on the day before the marriage, conveyed 
all her real estate to her children by her former husband, in considera- 
tion of love and affection. The children conveyed it to a third person, 
who took it with knowledge of the circumstances. The Supreme Court 
of Kansas held that a bill of complaint, seeking, upon these facts, to 


have the conveyance set aside as in fraud of the marital rights of the 
husband, was not demurrable. 


DoctRINE THAT A TRESPASSER Upon Lanp CAN NOT BE SUED FOR USE 
anp Occupation. — It is held by several courts, and it seems to be the 
: prevailing doctrine, that the owner of land cannot recover against a 
person for use and occupation of the land unless such person holds the 
relation to him of tenant; consequently, that he can not so recover 
against a trespasser. The rule in regard to personal property is that if 
A. tortiously take the chattel of B. and use it, B. may waive the tort 
and maintain an action against A. and recover thereon for the reason-. 
able value of the use of the chattel while thus in the possession of A. 
Although there may have been in ancient times some foundation for the 
distinction between real and personal property in this regard, real prop- 


1 10 Pac. Rep. 156. 
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erty in modern times has become little more than a mere commercial 
property, and no reason whatever exists for keeping up this distinction. 
The rule which gives such an action in respect of the use of personal 
property is founded in the most obvious considerations of justice. The 
law ex «equo bono raises or implies a promise on the part of the taker 
of a chattel to pay the owner what its use is reasonably worth and to 
recover this the owner might, at common law, sue in assumpsit. The 
denial of the rule in the case of real property not only breaks in upon 
the uniformity of the law in an important respect, but it leads fre- 
quently to injustice. In many cases it will be difficult to determine 
upon the facts whether the person using and occupying the land entered 
under a license or as a mere trespasser. If he entered under a license, 
the request for the license will support the implication of a promise to 
pay for the use of the land what it is reasonably worth, according to the 
general doctrine of implied promises. But if it turns out upon the 
evidence that he entered as a trespasser, then the plaintiff is driven at 
the trial to an amendment of his petition or declaration; in which case 
the difficulty may arise that his amendment will change the nature of 
the action from an action ex contractu to an action ex delicto, and will 
hence not be admissible, at least under the modern codes of procedure. 
If he finds himself in this dilemma, he will be driven to a non-suit and 
to the bringing of a new action. Now, arule of law which results in 
putting a meritorious and perhaps diligent plaintiff to this delay, 
expense, and perhaps to the total loss of his right of action through the 
intervention of the statute of limitations, is neither founded in sense 
nor in justice; and it is a shame that the judicial courts continue with 
ape-like servility to reiterate it and reinstate it in their decisions. It is 
a thoroughly idiotic and obsolete rule. Nevertheless, it has been 
asserted in the English courts,! and in those of Connecticut,? New York,? 
Pennsylvania,* Obio,® Indiana,® Missouri.7 The Supreme Judicial Court 
of Massachusetts seems to have had the good sense to discard it,® and 
perhaps there are other States which are entitled to the same credit. 
It is a putrid reminiscence which demands the attention of legislatures. 


1 Birch v. Wright, 1 T. R. 378. 6 Frazer v. Jones, 6 Blackf. 386; 


2 Gunn v. Scovill, 4 Day, 228. Newby »v. Vestal, 6 Ind. 412. 

8 Osgood v. Dewey, 13 Johns. 240; 7 Hood v. Mathis, 21 Mo. 308; Cohen 
Bancroft v. Wardwell, Jd. 490. v. Kyler, 27 Jd. 123; Hutton v. Powers, 

* Henwood v. Cheseman, 3 Serg. & R. 388 Id. 353; Edmonson v. Kite, 48 Mo. 
600 176; Robertson v. Springfield So. R. Co., 


5 Butler v. Cowles, 4 Ohio, 205; Sin- 1 West. Rep. 
nard v. McBride, 3 Id. 264; Richey v. 8 Cummings v. Noyes, 10 Mass, 433; 
McBride, 6 Jd. 371; Peters v. Elkins, 14 Boston v. Binney, 11 Pick. 1. 
Id, 344. 
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Trape-Mark — Invasion — Topeka Minerat WELLS’’ Anp * To. 
peKA Mixerat Warter.’’ — In Pickett v. Losch,' it appeared that the 
plaintiff, owning a lot in Topeka, had discovered in a well sunk by her 
valuable mineral properties in the water, and that she and her lessees 
for eighteen years had advertised this mineral water as ‘‘ Topeka Min- 
eral Wells,’’ and ‘‘ Topeka Mineral Water,’’ and had established upon 
the lot a hospital for invalids called the Topeka Sanitarium. It also 
appeared that the defendants purchased the adjoining lot and sank a 
well thereon and obtained from it water with valuable mineral proper- 
ties, and thereupon opened a sanitarium for the treatment of invalids; 
and, for the purpose of securing the patronage established by the plain- 
tiff for her waters, published advertisements similar to the advertise- 
ments long used by the plaintiff and her lessees, and put a sign on the 
premises similar to the plaintiff's. It was held that this was an in- 
fringement of the proprietary rights of the plaintiff, which would be 
enjoined by equity. It wasalso held that the words, ‘‘ Topeka Mineral 
Wells’’ and ‘*Topeka Mineral Water,’’ were not to be understood as 
geographical designations, but were understood in a conventional 
sense, suchas would take the case out of the rule that equity will not 
enjoin the use by another merchant or dealer of adjectives of descrip- 
tion or geographical names, designating an article kept for sale. It 
may be doubted whether, Kansas being a prohibition State, the average 
cowboy would have any difficulty in attaching the appropriate meaning 
to the words, ‘* Kansas Mineral Water.’’ The term would be as easily 
understood as ‘‘ Iowa Champagne Cider.’’ Since the passing of the 
prohibition amendment, we learn on good authority that ‘‘ mineral 
water ’’ containing carbonic acid gas in large quantities, and of ‘‘ 2.51 
per cent specific gravity,’’ whatever that may be, has met with ready 
sale in that State. The specific gravity of the official mind in prohibition 
States must be very great; for this palatable drink was manufactured 
in a St. Louis brewery and shipped by the car load to Kansas for a long 
time. The courts of Kansas are in danger of paralyzing a thriving in- 
dustry, if they restrict the use of the words ‘* mineral water’’ in their 
State. This will tax the ingenuity of a considerable class of the mer- 
cantile community to invent some new device, such as that of the Chicago 
brewer who for a time did a rushing business in hand grenades in Iowa 
and Kansas, representing that they contained a substance which 
would extinguish fire if applied in sufficient quantity and in the right 
way. Asa practical illustration was given of the right way, the State 


13 Kan. L. J. 167. 
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was soon strewed with hand grenades as thick as a Chicago Social- 
ist’s headquarters, and many officials were wounded by the deadly 


engines 


TAKING THE Property oF A BREWER FOR PuBLic Uses witHout Just 
ComPeNsATION — Vauipity OF STATE ConsTITUTIONAL ORDINANCES 
pressING BREWERIES AND — The fourteenth amendment 
to the constitution of the United States recites: ‘* No State shall de- 
prive any person of life, liberty, or property without due process of 
law.’’ In State v. Walruf,! it was held in the Circuit Court of the 
United States for the District of Kansas, that the recent constitutional 
amendment and the statutes of Kansas enacted in pursuance thereof, 
prohibiting the manufacture of beer and other intoxicants, have the effect 
of depriving the owner of an existing brewery of his property without 
due process of law, within the meaning of this inhibition. The opinion 
was given by Mr. Circuit Judge Brewer, and we believe no other 
judge sat in the case. The same learned judge, while a mem- 
ber of the Supreme Court of Kansas, in the case of State v. Mugler,? 
threw out an intimation of the same opinion. In the case of Weil v. 
Calhoun,® the contrary view of the same question was taken by Mr. 
District Judge McCay, sitting in the Circuit Court of the United States 
for the Northern District of Georgia. The opinion of Mr. Circuit Judge 
Brewer is quite long, and he goes at length over the decisions of the 
Supreme Court of the United States upon the question of the constitution- 
ality of prohibitory liquor laws of the States, and kindred police regula- 
tions. Until these two decisions, the one in Kansas and the other in 
Georgia, the precise question had never come before one of the Federal 
tribunals for adjudication ; and of course it would be premature to ex- 
press any very definite opinion upon the question until it shall have been 
decided by the Supreme Court of the United States. Itseems to be ad- 
mitted on all hands that the words ‘‘ due process of law ’’ escape defini- 
tion. The danger of ageneral prohibition upon State legislation in the 
Federal constitution, couched in such indefinite terms, is very apparent. 
The Federal judiciary, having a tendency to aggrandize Federal juris- 
diction, may extend it so as to make it mean almost anything; and, so 
far as we have been able to follow the decisions of the Federal courts 
upon the meaning of this term, we make bold to say that no other con- 
clusion can be reached as to its meaning than this: a State law which is 
plainly contrary to the ideas of justice and common right entertained 


1 26 Fed. Rep. 178; s. c. 82 Alb. Law 2 29 Kan. 252; s. c. 44 Am. Rep. 684. 
Jour. 224. 8 26 Fed. Rep. 865. 
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by the particular Federal judge is not ‘* due process of law ;’’ otherwise it 
is. We assert that, so far, no Federal tribunal has given us a better rule 
upon this subject. Until a better rule is given us, the police regulations 
of the States lie at the feet of a judiciary appointed for life by the Fed- 
eral executive, and not even in a remote degree responsible to the peo- 
ple. On the other hand, nothing more plainly illustrates the injustice 
of popular movements for reform than the adoption by the people of a 
State, voting as electors at the polls, of a constitutional amendment mak- 
ing unlawful and criminal the carrying on of a business which hitherto, 
during the entire period of the government, had been lawful and blame- 
less, thus depriving the persons engaged in such business of the right 
to use the property employed in it, without tendering to them any com- 
pensation whatever. The prohibition reformer can offer no better argu- 
ment for this injustice than that liquoris *‘ poison.’’ He has no answer 
to the argument that it is lawful to manufacture poison, and tat if the 
person is lawfully engaged in manufacturing poison, a law which compels 
him to discontinue its manufacture, and to shut up his factory, and 
which renders it worthless, deprives him of the use of his property for 
a supposed public benefit and destroys the gains of his industry, with- 
out making him any compensation. There are many great chemical 
works engaged in the manufacture of poisons of various kinds. A law 
which would instantly compel them to desist from such manufacture, 
without making them any reparation, would be plainly unjust. In En- 
gland, where legislation is conducted under an unwritten constitution 
and where the Parliament is supreme, such legislation would be regarded 
as infamous. No Parliament has sat at Westminster since the reign of 
William III. which would have enacted a law shutting up all distilleries 
and breweries in England, without making compensation to the owners. 
Whether the decision of Mr. Justice Brewer shall be affirmed in the 
Supreme Court of the United States or not, there can be no doubt that 
it reaches the plain justice of the case. Judge Love, of the District 
Court in Iowa, has in a late case followed the ruling of Judge Brewer. 


CaTaLocue Errors anp Apsurpities. — The last number of Soule’s 
Legal Bibliography has a passage on Catalogue Errors and Absurdities 
in which we find the following: ‘‘ It is difficult, even with the closest 
care, to keep errors out of catalogues. ‘ A State librarian writes: In 
the report of additions to the Iowa State Library, I find the following 
entry: ‘‘ Thomas, B. (Sir). Reports, etc., 2 vols. 2d ed., ete. Lond., 
1794.’’ Can you give me any information as to this book? I can find 
nothing concerning it in the Lawyers’ Reference Manual or elsewhere.’ 
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A little study disclosed the probability that the book meant was 
Shower’s Reports, and that the printer had ‘transliterated ’ Shower 
into Thomas.’’ 


‘‘ STOLEN FROM Tuteves.’’— The weather is getting somewhat warm, 
and at the risk of being again thought ‘‘ hilarious’’ by our learned and 
esteemed contemporary, the Boston Beacon, we propose to compile from 
our exchanges a little vacation reading, for which we are at a loss to 
find an appropriate name. We might imitate the New Orleans Picayune 
and call it ‘* Lagniappe,’’ which is a Creole dish made up of a little of 
everything. A Chicago saloon-keeper might understand our meaning 
very well if we were to call it All-Sorts. These definitions convey a 
fair idea of its quality; but if we attend to the question of the sources 
of supply, we fear we shall have to adopt the definition of the San 
Francisco Argonaut: ‘* Stolen from Thieves.’’ Here is the first one, 
which the Irish Law Times stole from the Medical and Surgical Reporter, 
which stole it from Pump Court, which stole it from the Albany Law 
Journal, which stole it from Gibson’s Law Notes, which stole it from 
the Southern Law Review, which stole it from a defunct law magazine 
called the Forum, which stole it from the lamented Washington Law Re- 
porter, which stole it from an old file of the Central Law Journal, which 


stole it from an old, musty, bound volume of the long-deceased West- 
ern Law Reporter, which stole itfrom— from—; but we cannot be 
expected to recall the names of all the law publications which were 
born, lived and died or still drag out a dubious existence, each of which 
in its turn stole this gem from the columns of some of its contem- 
poraries : — 


“A judge’s first charge is thus reported. He said: ‘‘ Gentlemen of the jury; 
charging a jury is a new business to me, as this is my first case. You have 
heard all the evidence, as well as myself; you have also heard what the learned 
counsel have said; if you believe what the counsel for the plaintiff has told you, 
your verdict will be for the plaintiff; but if, on the other hand, you believe what 
the defendant’s counsel have told you, then you will give a verdict for the 
defendant. But if youare like me, and don’t believe what either of them has 


said, then I’ll be d ——d if 1 know what you will do. Constable, take charge 
of the jury.”’ 


‘* A fire policy is like the Texan’s revolver; you may not want it for ten years, 
but when you do want it you want it awful bad.” 


We are indebted to the eloquence of a French advocate for the following peror- 
ation: **No, gentlemen, you will not leave these precincts without acquitting my 
client. You will not dine peaceably after beheading a man who is innocent. 
His head will weigh in the balance of your conscience; you will see it bleeding 
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in your dish, like the head of St. John the Baptist. Like St. Denis you will 


carry it under yourarm! Nay, you will see it on your conjugal pillow, between 
your own head and that of Madame votre éspouse.”’ 


The following ‘marriage contract’? was caught running around loose in 
Cooper County, Missouri: — 


ss. “CLEARH CREEK TOWNSHIP. 
“This marriage contract enderct in by and between Frank Smith, Sen., & Mss. 
Olga Brancka widow for the sum of To hundered and fifty Dollars which the 
said Frank Smith did promise hereby and Agree that he will to pay the said Miss 
Brancka after his daed the above discribet sum for hire mantanance and hire 
D>wer in the house if Sche if she wantts to stay after his daed Mrs. Olg 
Brancka did and does hereby agree that after the daet of Frank Smith Seen, she 
will not claim anything of the said Smith property eighter in porsonal nor Rail- 
astate ecept the above Discribet sum. (Also) 
dose Mss Olga Branka promise on tho the Frank Smith Seen that she will pay 
the said Smith after hire daet the sum To hundert & fifty Dole out of hire prop- 
orty for this Marriage Contract and agreemant Frank Smith See dose hereby 
promise and agree onto Mrs. Olg. Brancka that he will not claim anything more 
out of Mrs. Olga Brancka Eastate after hire daet weather in porsonal nor in 
Rael Eastate Ecept the above discribed sum. 


“ (Signed) ‘*FRaNK SMITH, 
‘OLGA BRANCKA. 
‘«Be it Remembered that Frank Smith and Mss. Brancka personally known 


the undersigned Justice of the Peace within and for said County, and Township 
to be the persons — whose names ar subscribed to the foregoing Marriage Con- 
tract as parties thereto, this day appeared before me and acknowledged that the 


have promist one to the oder this Contract for the uses and purposes therein 
Contained. 


[Signed] ‘BENJAMIN Justice of the Peace. 
‘*FRANK SMITH, 
‘*OLGA BRANCKA.”’ 


Lone Oprrstons.—The New York Daily Register, in dealing with the 
much discussed question of long judicial opinions, concludes with the 
following judicious observation: ‘‘In courts from which an appeal 
lies, especially in courts of first instance, an opinion is not too long if 
its length aids to convince the contestants that the contest should rest 
there. But even then, brevity is more convincing than verbiage. Ina 
court of last resort, where the contestants must submit to the decision, 
the judges write in great part for a larger and less prejudiced body of 
readers, namely, the public and profession at large, to whom they are 
declaring the law ; and conciseness and brevity are still more desirable 
for breadth is more convincing than length.’’ 
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A Proposition To Divipe THE LEGAL PRroression IN AMERICA INTO TWO 
Brancues. — While the bar in England, Ireland and Australia is agitat- 
ing the question of amalgamation of the two branches of the profession, a 
writer in the Albany Law Journal has renewed the suggestion of estab- 
lishing a distinct class of counsel in this country, who shall not perform 
the office which is ordinarily performed by solicitors, but whose sole 
business shall be to conduct cases in court. There is very much to be 
said on both sides of this question. The superiority of English over 
American judges, of English over American counsel, and of English 
law reports over American law reports, is due largely to the fact of 
the existence of a separate professional class known as _ barristers, 
whose training is entirely academic and forensic. On the other hand, 
the frequent failure of barristers in England to be present at the time 
of trial to attend to the causes in which they hold briefs and the inabil- 
ity of the solicitors who understand the case, to appear, are, if we may 
credit our English exchanges, productive of frequent and serious in- 
convenience. We incline to think that this is a matter to be regulated 
by that law of natural selection, which has built up the legal profession 
together with the other institutions of civilized life. Experience in 
America is generally opposed to legislative abridgment of the freedom of 
contract or of action. In the small town it would be extremely onerous 
if causes had to be tried by barristers who go out at circuit from large 
cities and if the country practitioner were limited to the mere work of 
preparing causes and instructing counsel. On the other hand, in large 
cities where the volume of business is great, the very necessity of 
having a division of labor according to individual taste or adaptability, 
will in time produce a distinct class of advocates who, though having 
the power to act as solicitors, will not do so. This has already become 
so toa very considerable extent. It is well known that in the large 
cities there are lawyers who seldom or never appear in court, and yet 
they occupy very high positions in the profession and enjoy very lucra- 
tive incomes. At the same time there are others who belong to the 
splendid and popular class known as advocates, who would be quickly 
called upon to defend a man on trial for his life, but who would not be 
intrusted with drawing his will, perhaps not even with drawing a deed 
for the purchase of a house and lot. 


WE nave lately seen a ‘‘Criminal Docket of Commissioners of Cir- 
cuit Court of the United States’’ issued by Robert Clark & Co., of 
Cincinnati, which we commend to the many commissioners for whom it 
is prepared. Having at one time discharged a commissioner's duties 
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in a very large number of cases, the writer fully appreciates how great 
the assistance such a docket will afford even to an experienced officer, 
The printed matter is such and so arranged, as to be both a guide to 
and an abridgment of the work of keeping a proper record. The 
printed fee bill arranged for each case, and framed in the light of the 
latest rulings, will gladden the weary officer who turns to the taxation 
of his costs. There is added a convenient index. 


An Open Lerrer By AN ATTORNEY OF Recorp. — We have received 
a printed pamphlet entitled ‘*‘ An Open Letter to the Claimants, Review- 
ing the Opinion of the Court in Case No. 3993, Class 1, of the Court 
and Commissioners of Alabama Claims, by the Attorney of Record.” 
We have not read the paper. We have had experience enough to 
know that we should probably not be able to form any intelligent and 
candid judgment of the opinion of the court by reading such a criticism 
upon it by the unsuccessful counsel. It is a somewhat refined illustra- 
tion of the old story of going down to the tavern and ‘‘ cussing ’’ the 
judge. Asa general rule, counsel do not do themselves credit by the 
publication of such papers. American judges are almost universally 
animated by a sincere and profound desire to arrive at legal truth and 
to do justice according to law between the suitors before them, and 
pamphlets written by the unsuccessful party assailing the decision at 
which the court has arrived, are, as a general rule, unseemly, and have 
about the same effect upon the mind of an unbiased third person as the 
story of a man who notoriously has a grievante. Judging of such lit- 
erary productions by the standard of ordinary experience, the chances 
are ten to one that the court is right and that the counsel who has the 
grievance is wrong. The judges are experienced and unbiased. The 
counsel is biased by his zeal for his client’s interest, and is often inex- 


perienced. Counsel do themselves no credit by printing such produc- 
tions over their signatures. 


We HAVE received a review of the opinion of the Supreme Judicial 
Court of Massachusetts in the case of Robbins v. Robbins, by Charles 
Cowley, LL. D. The substance of the opinion in this case is printed 
elsewhere in this number of the Review. Mr. Cowley was counsel for 
the libellee, and felt much aggrieved at the decision rendered adversely 
to his client. He writes vigorously on the legal and moral aspects of 
the case, and upon the moral view of the case has sought and obtained 
the opinion of several ‘‘ experts ’’ in ethics, among whom are the pres- 


2 


NOTES. 577 


idents of three colleges, Dr. Porter, of Yale; Dr. Seeley, of Amherst, 
and President Azarias, of Rock Hill College, Maryland. With a report 
of the facts of this case, was submitted to the learned Doctors of Divin- 
ity, this question : — 


‘Whether a husband who suspects that his wife (who, in fact, has com- 
mitted no adultery), may yield to a seducer, if the protection of her husband is 
withdrawn, is justified in a moral forum, in withdrawing from her his protec- 
tion, and in standing by and permitting her thus to be seduced, without warn- 
ing her of her danger, or making any effort to rescue her from the tempta- 
tion.” 


Of course, there would be but one answer to this abstract question. 
The expert testimony in this case has no more value than that accorded 
to expert testimony in court, and in fact not so much, as the ‘‘ experts ’’ 
here have not been cross-examined. The learned Doctor of Laws 
makes a stronger argument on the legal aspects of the case. 

But notwithstanding the argument of the learned counsel both in 
court and out of court, and the testimony of his experts in morals, we 
are satisfied that the decision of the court is right, and the grounds of it 
well stated. While the facts of the case may bring it near enough to 
the border lines of doubt, to afford some excuse, perhaps, for the dis- 
cussion of the judgment by the defeated counsel before the tribunal of 
the general public, yet we think our remarks above made are of general 
application. 


Srxce writing the foregoing the Law Quarterly Review (London), for 
July, has come to hand, and we find in it the following with reference 
to the same matter: — 


‘‘A controyersial pamphlet has reached us as we are going to press, relating 
to a divorce case in Massachusetts. The only point we have to notice about it 
is that it discloses a new found invention for taking the opinion of clergymen 
(not, as yet, to be used in court), as‘ experts in ethics.’ In this case certainly 
the ‘experts’ agreed with one another, and with any honest man of whom the 
the same question might be asked. We trust that ‘ experts in ethics’ may never 
be heard of in a court of justice. Either every right-minded citizen is an 
expert in ethics, or society must be in a bad way.”’ 


Our Excnances.—A recent candidate for favor is the St. Louis 
Examiner, a commercial and insurance journal. This is asmall octavo, 
published weekly by Woodward & Tiernan, of St. Louis. The pub- 
lishers are well known as the proprietors of an old, very extensive and 
very staunch printing house. Their standing in the business commu- 
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nity gives the assurance that the Examiner will be something more than 
a mere parasitical insurance journal, of which we have had conspicu- 
ous specimens in several localities for some years. 


A Cope or Procepure ContarinG 3,356 Sections. — The report 
of the sub-committee of the New York State Bar Association on the 
delay and uncertainty of judicial administration contained the follow- 
ing observations: ‘* A code of procedure swelling to 3,356 sections is, 
by its very bulk, a monstrosity, which probably does not exist anywhere 
else in the world. It can be reduced by more than half, to the advan- 
tage of everybody but the booksellers. Nothing of substance need be 
changed.’’ These observations were directed against the present Code 
of Civil Procedure of New York, of which Mr. Throop is credited or 
discredited with being the author. The development of this legal mon- 
strosity, if such it be, from the pocket code which was originally pre- 
pared by Mr. Field and his colleagues, is pointell to by the opponents 
of codification as an example of the legislative tinkering and expansion 
which an attempt to codify the law will produce. ‘There is, of course, 
much foundation for this criticism. The difficulty of codifying the law 
wisely and well and transmuting it, as fast as it shall grow, into the 
form of a statute, consists in the difficulty, under popular institutions, 
of keeping legislation in the hands of wise men. But this evil, great as 
it is, by no means counterbalances the evil of having no code at all. If 
the New York Code of Procedure were abolished, and if the law of pro- 
cedure were relegated to what it was before the enacting of the code of 
1848, the decisions of the courts upon questions of common law and 
chancery practice could not be compiled and fairly presented by the 
most compact writer in six times the space which is occupied by 
Throop’s code. Those who put forward such arguments as conclusive 
arguments against an attempt to codify the law of procedure, will, if 
they are candid, stop and reflect upon the number of standard books of 
procedure which were necessary to be kept in the library of every law- 
yer in England prior to the passage of the Judicature Act. The prac- 
tice of the High Court of Chancery was described imperfectly, in three 
massive and continually growing volumes, by Daniell and his subse- 
quent editors. The most famous English book of practice, by Tidd, 
himself a great special pleader, exists in two exceedingly bulky volumes 
of very fine type, in which only the most barren points are stated, and in 
which space is economized to an extent which does not admit of giving 
the names of the cases cited. An attempt by the elder Chitty to write. 
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a general work upon the practice of the English courts resulted in three 
large volumes, and the work was not fairly successful. The subject of 
pleading, in the courts of law and equity, was very imperfectly pre- 
sented in a volume by Lord Redesdale relating to pleadings in equity, 
and in two massive volumes by Chitty, relating to pleadings in civil 
actions at law. To return from the poorest and crudest code of proced- 
ure which has ever been made to such a chaos of text-books, attempt- 
ing to digest the case-made law upon the subject of procedure, would 
be like what our Methodist brethren call returning from grace to ‘‘ the 
beggarly elements of the world.’’ 


Divorce — Connivance Or Husspanp at Wire’s Aputtery. — In the 
case of Robbins v. Robbins, decided by the Supreme Judicial Court 
of Massachusetts on January 29th, reported in 140 Massachusetts,! 
it is ruled that, to establish connivance as a ground for setting aside a 
decree of divorce, it must appear that the husband either desired or in- 
tended, or at least was willing that the libellee should commit adultery. 

The case arose upon a report of the following facts: On the day be- 
fore the adultery was committed, the libellant having begun to suspect 
his wife in connection with a man then lodging in his house, requested 
his son in Boston to telegraph him to come to Boston the next day, if 
he did not come to town in the morning. The next day the telegram 
arrived. The libellant informed the libellee of its arrival, that he must 
go to Boston, that he should probably not return that night, and that, 
if he did, he should not return until late; but in pursuance of an inter- 
view with counsel, he secretly made arrangements to be driven to his 
house about half-past eight o’clock that evening. By reason of the 
libellant’s necessary visits to Boston and otherwise, frequent opportuni- 
ties for adultery existed, but this particular one would not have hap- 
pened except for the scheme as stated herein. The usual hour of going 
to bed was aboutnine o’clock. Between half-past eight and nine o’ clock 
the libellant drove with a witness to his house, as he had arranged, ar- 
rived before the lights down stairs were put out, and waited outside to 
see what happened. At about nine o’clock the lights down stairs were 
put out, shortly after that in the libellee’s room was extinguished, and, 
from what was seen in the lodger’s room, the libellant was led to sup- 
pose that the libellee had entered it. The libellant at once entered the 
house secretly with the witness, went upstairs. and found the libellee 
and the lodger in bed. e 


1 p. 528. 
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In the opinion of the court, which is given by Field, J., it is said: ~ 


It is not easy to reconcile all the decisions of the ecclesiastical courts upon 
connivance; the law and facts are not always separated; and those courts have 
considered questions of morals somewhat more freely than we, under our stat- 
utes, feel atliberty todo. Many of the cases are collected in Phillips v. Phillips,' 
and it is there held, that a corrupt intention is necessary to constitute con- 
nivance. The reasonable foundation of the rule that connivance prevents the 
libellant from maintaining his libel for adultery is, that he has consented 
to the adultery, although it may be consent unexpressed and unknown to the 
libellee. This consent must necessarily often be inferred from circumstances, 
but the fact must be found that the libellant either desired and intended, or at 
least was willing that the libellee should commit adultery before the libellant 
can be said to have connived at it. There isa manifest distinction between the 
desire and intent of a husband that his wife whom he believes to be chaste, 
should commit adultery, and the desire and intent to obtain evidence against 
his wife, whom he believes already to have committed adultery, and to persist in 
her adulterous practices whenever she has opportunity. It was argued that it 
was the duty of the husband to protect his wife and to control her conduct, if it 
excited suspicion; and undoubtedly husband and wife ought mutually to aid 
each other in doing right and to guard each other from doing wrong. * * * 
A husband can not imprison his wife in order to protect her against seduction, 
nor is he compelled always to attend her or to remain at home with her. A 
chaste husband ought, if he desires it, to have a wife who will remain chaste 
when exposed to the temptations which are incident to the ordinary conditions 
of modern social life; and if she commits adultery against his wishes and with- 
out his procurement, he ought to be permitted to obtain evidence of it. Mor- 
rison v. Morrison,? was decided upon the ground that the justice who heard the 
cause found as a fact that the husband, from the time that his suspicions were 
first excited, was in his mind willing that his wife should commit adultery, pro- 
vided that he could thereby obtain a divorce; and that this finding, together 
with the evidence of his conduct towards his wife and suspected paramour, was 
sufficient to warrant the finding of connivance. The only cases there cited are 
those which hold that a corrupt intent is necessary to constitute connivance.” 


Water Riecuts a Dry Country. —In a dry country like Califor- 
nia, the question of the right to the water of a flowing stream is often 
one of vefy great interest. Accordingly, there is, perhaps, no State 
in the Union, certainly no State whose jurisprudence is so young, 
where so many interesting decisions upon this subject are to be met 
with. The last of these which has come to our notice is Lux »v. 
Haggin.? 


1 1 Rob. Ecc. 144; 3 Notes of Cases, 
444; 4 Notes of Cases, 523; 5 Notes of 
Cases, 485. 


2 186 Mass, 310. 
510 Pac, Rep. 674. 
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The length of the opinion of the court in this case precludes any ex- 
tended examination of it. It is nearly one hundred and ten pages long, and 
three of the seven judges dissented. If we may trust the syllabus given by 
the editor of the Pacific Reporter, the following propositions were ruled: 
1. A private corporation can not divert the waters of a water-course, 
and thereby deprive the riparian proprietors of all use of the same with- 
out compensation, made or tendered, tosuch proprietors. 2. The own- 
ers of land by or through which a water-course naturally and usually 
flows have a right of property in the waters of the stream. 3. This 
property may be taken for the public use, just compensation being first 
made to the proprietor or paid into court for him. 4. Water to sup- 
ply ‘‘farming neighborhoods ’’ is such a public use; and it is for the 
Legislature to determine whether, in the exercise of the power of emi- 
nent domain, it is necessary or expedient to provide further legal 
machinery for the appropriation, on due compensation, of private rights 
to the flow of running streams and the distribution of the waters there- 
of to public use. Other propositions ruled seem to be not very mate- 
rial. Three of the seven judges dissented. 


JupiciaL Leviry. — We sometimes meet in modern judicial opinions 
with expressions such as our learned friend of the Boston Beacon would 
pronounce ‘hilarious.’’ But this fault is by no means confined to us 
moderns; our grave and staid ancestors sometimes indulged init. In 
the case of Overseers of Hopewell v. Overseers of Amwell,' Kirkpat- 
rick, C. J., delivered the opinion of the Supreme Court of New Jersey, 
to the effect that a scroll or scribble, by way of seal, upon an indenture 
of apprenticeship, did not make a formal indenture, so as to give to 
the infant a pauper settlement in the townof the master. In the course 
of the opinion the learned chief justice said: ‘‘ There has been a good 
deal of speculation of the courts of some of these States upon this subject. 
They have investigated, with profound learning, the nature, origin, and 
utility of seals, and of what a seal must consist. And some of them 
have made the wonderful discovery that a seal may be not only 
without any distinct impression, but also without wax, or anything 
in the nature of wax, in any way susceptible of impression. 
To have said that sealing should not be necessary to consti- 
tute a deed, but that the subscription of the name only should 
be sufficient for that purpose, would have had some foundation in rea- 


16 N. J. L. (1 Halst.) 169, 175. 
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son, however little it might have in law, to support it; but to say that 
a writing is sealed without anything affixed to it in the nature of a seal, 
isa little like Lord Peter’s saying that his brown loaf was as fine a leg 
of mutton as ever came out of the Leadenhall market; and, I think, 
must be received pretty much upon the same kind of authority: 


*@— confound you all eternally and gripe your guts with hunger, if you 
offer to believe otherwise.’ ’’ 


Tue Present Status OF FEDERAL AND STATE JURISDICTION UNDER THE 
Writ or Haseas Corpus. — The recent decision of the Supreme Court 
of the United States in Ex parte Royal, is a most important contribution 
to the law upon this subject, and seems to settle, so far as it can be 
settled under the present statutes, the question of the Federal jurisdic- 
tion under the writ of habeas corpus in relation to State judgments and 
State process, in accordance with the extravagant pretensions which 
have yet been made in favor of Federal jurisdiction in such cases. In 
a well written and most interesting opinion by Mr. Justice Harlan, it is 
held that it is competent for the Circuit Court of the United States pro- 
ceeding by habeas corpus to discharge a prisoner from the custody of a 
State court before trial, whenever he is proceeded against in violation 
of the constitution of the United States, the act of Congress, or any 
treaty with a foreign country. The court also say that it is competent 
fora Circuit Court of the United States so to discharge a prisoner 
after conviction by a State court, confirming to the fullest extent the 
decision of Mr. Justice Bradley at Circuit in Ex parte Bridges.!. Upon 
this last question, which is far more important than the former, which 
the court actually ruled, Mr. Justice Harlan says: — 


“That these salutary principles may have full operation, and in harmony 
with what we suppose was the intention of Congress in the enactments in ques- 
5 tion, this court holds that where a person is in custody, under process from a 

State court of original jurisdiction, for an alleged offense against the laws of 
such State, and itis claimed that he is restrained of his liberty in violation of 
the constitution of the United States, the Circuit Court has a discretion, 
whether it will discharge him, upon habeas corpus, in advance of his trial 
in the court in which he is indicted; that discretion, however, to be sub- 
ordinated to any special circumstances, requiring immediate action. When 
the State court shall have finally acted upon the case the Circuit Court 
has still a discretion whether, under all the circumstances then existing, 
the accused, if convicted, shall be put to his writ of error from the highest court 


12 Woods, 428. 
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of the State, or whether it will proceed, by writ of habeas corpus, summarily to 
determine whether the petitioner is restrained of his liberty in violation of the 
constitution of the United States.”’ 


The clause of the Revised Statutes under which this jurisdiction is 
claimed is found in section 753, which reads that *‘ the writ of habeas 
corpus shall in no case extend to a prisoner in jailunlesshe * * * 
is in custody in violation of the constitution or of a law or treaty of the 

United States.’’ There are one or two other clauses upon which the 

same claim of jurisdiction might be supported in exceptional cases, but 

the above is the chief clause to which the Federal judges have appealed 

in asserting their power to review by habeas corpus the judgments of 

the highest courts of the States. The dictum of the court above quoted 

does not stop with declaring that the prisoner may, instead of suing 

out a writ of error, proceed by habeas corpus in a Federal court of 

nisi prius; but the language is broad enough to include the proposi- 

tion that, after there has been a conviction in a State court of nisi 
prius and after this conviction has been affirmed by the Supreme Court 
of the State, it is competent for the prisoner, instead of resorting to his 
writ of error in the Supreme Court of the United States, to sue out a 
writ of habeas corpus before the Circuit Court of the United States 
or a judge thereof and procure his discharge, if such court or 
judge shall be of opinion, notwithstanding the opinion of the highest 
court of the State, that he is held in custody in violation of the consti- 
tution, the laws or the treaties of the United States. In other words, 
the principle is affirmed that a prisoner may in such a case appeal by 
habeas corpus from the highest court of the State to the lowest court of 
the United States. It is true that if the decision of the lowest court 
of the United States is against the State, it may under the recent 
act of Congress, prosecute an appeal to the Supreme Court of the 
United States. But this does not answer the question involved, or 
cure the radical unsoundness of this decision. The courts of the 
State, equally with the courts of the United States, are bound to 
administer the constitution of the United States, the laws of the 
United States, and the treaties existing between the United States and 
foreign countries as the supreme law of the land. They are as 
much bound to adhere to and administer these constitutional, statutory 
and treaty provisions, as the Federal courts are. Their oaths of 
cffice makes this incumbent upon them. They are not, in respect 
of courts of the United States, courts of distinct and independent 
sovereignties. They are courts of the same country, exercising 
different departments of power. Now, it is affirmed that not a 
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single case in England can be found except Bushing’s Case,! which 
is of no authority, for upholding the proposition that there can be an 
appeal from one co-ordinate court to another by habeas corpus after 
conviction; much less is there any decision to be found in the English 
books sanctioning the monstrous proposition that there can be an 
appeal from a court of superior to a court of inferior dignity by habeas 
corpus. 

There is just as much incongruity in allowing appeal from a convic- 
tion affirmed by the seven judges of the Supreme Judicial Court of 
Massachusetts to Mr. District Judge Nelson as there would be in allow- 
ing an appeal by means of the same writ from the Queen’s Bench Divis- 
ion to the Stannaries Court or to the court of the Lord Mayor of 
London. It is no answer to this argument to say that a conviction 
under a State law which is void by reason of being in conflict with the 

_constitution, the laws, or treaties of the United States, is a conviction 
under a void law and hence a nullity. The only question remains, who 
is to have the power to judge finally whether this conviction is a con- 
viction under a void law? It is true that the Supreme Court of the 
United States has the power to judge finally upon this question. It is 
also true that this opinion argues in a very conservative manner against 
the inappropriateness of the courts of the United States exercising this 
jurisdiction after conviction in the State courts, and refuses to reverse 
the decision of the Circuit Court of the United States for the Eastern 
District of Virginia in the particular case, where the court refused so 
to exercise it. But it is the very existence of the jurisdiction which 
degrades and insults the State tribunals. The very fact that the 
Supreme Court of the United States hold that Congress meant when 
they enacted section 753 of the Revised Statutes to give a district 

judge of the United States superintending jurisdiction, by means of the 
writ of habeas corpus, over the Supreme Court of a State in which he 
sits, is an insult to the power and authority of the States. If there 
was any warrant for the existence of such a jurisdiction on the part of 

Federal courts when some of the States were in an attitude of hostility 

to the Union, that exigency has wholly passed away. It has no place 

in a sisterhood of pacific and legal States. 


1 Vaughan. 


CORRESPONDENCE. 


CORRESPONDENCE. 


MARRIED WOMEN IN MISSISSIPPI. 


To the Editors of the American Law Review: 

I notice in the last number of the Review an article on the Law of Married 
Women, which contains a very material error. At page 360 the writer says, 
“* * * * * that in no instance has the disability of coverture affecting the 
power to contract been entirely removed,” etc. Under the Mississippi code of 
1880, the common law as to the disability of married women is totally abrogated, 
and a married woman in Mississippi has unlimited power in the acquisition and 
disposition of property, to make contracts, to sue and be sued. She has, in 
fact, all the rights and liabilities of a feme sole. Mississippi took the lead in 
the emancipation of married women from their common-law disabilities by a 
partial act of liberation in 1839, and, if I am correctly informed, she is still in 
advance of the other States in thisrespect. I am glad to observe, from your 


editorial notes, that your are in full sympathy with this species of just legislation. 
Yours truly, . J. C. PREWETT. 


Yazoo Ciry, Miss. 
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HIGH ON RECEIVERS, SECOND EDITION. — A Treatise on the Law of Receivers. 


By JAMES 
L. HIGH, Second Edition, Chicago: Callaghan & Co. 1886. 


The first edition of this work appeared about ten years ago. Since that time 
the growth of the case law upon the subject has been such that the author in 
this edition has added about six hundred cases. Perhaps the largest accretions 
to the law on the subject of receivers have related to receivers of railways. The 
learned author tells us that the law of receivers over railways has been largely 
the growth of the last ten years and it cannot be said to have wholly emerged 
from its formative period, and considerable modifications of existing doctrines 
may well be expected. If the learned author had gone further and assumed the 
role of a law reformer he could have said with justice that no department of the 
law has been the subject of such flagrant abuses. We have seen the spectacle of 
great railway lines being placed in the hands of receivers and operated by them 
under the protection of a Federal Circuit Court for a number of years in succes- 
sion with no other apparent purpose on the part of the movers in the litigation 
than to hold creditors at arm’s length; and lately the extraordinary spectacle has 
been presented of a receiver being appointed upon the petition of the railway 
company itself. If a farmer were to come into court and file a bill in equity 
against his creditors, setting up that he had been unsuccessful in his business, 
that his farm had been mortgaged, that by leasing other lands he had loaded 
himself down with contracts which he could not discharge, and praying for the 
court to appoint a receiver to take charge of his farm and operate it until some 
arrangement could be made between him and his creditors, and if a court of 
equity were to listen to such a bill, appoint a receiver and take charge of the 
farm and not only go into the farming business, but assist the farmer in holding 
his creditors at arm’s length until he could force them to a compromise, such a 
decision would be characterized in the severest terms of condemnation. But 
this has been done in regard of a railroad and its leased lines in a very recent 
case. The case has arrested the attention of the profession, though not to the 
extent which it deserves. The decision in which this extraordinary relief was 
granted did not, of course, escape the attention of so thorough a searcher, and 
he alludes to it in a foot-note merely, but without making any comment upon it. 
The passage of his text to which this note is appended and that of the note 
itself stand toward each other in curious and almost laughable antithesis. The 
learned author is enumerating instances in which receivers will not be granted 
and he says: ‘* Nor should a receiver be appointed over a railway without notice 
to the company, when neither fraud nor insolvency is charged against the de- 
fendants, and when it does not appear that the property of the company is in 
danger of removal beyond the jurisdiction of the court, the controversy being 
solely as to the effect of an alleged illegal consolidation with another railway 
company.” After citing the case of Railway Company v. Jewett,' which supports 


1 37 Ohio, 649. 
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the doctrine of the text, the learned author adds in the note: “ But receivers 
have been appointed over a railway upon the application of the company itself, 
the bill averring its insolvency and inability to meet its mortgage and floating 
indebtedness and praying the appointment of receivers and the sale of its prop- 
erty for the benefit of all concerned. In this case, the railway system in question 
was made up by the consolidation of numerous lines of road, which had been 
separately mortgaged prior to such consolidation, the bill averring that if the 
system was broken up as an entirety, and if separate receivers were appointed 
over the several lines thus separately mortgaged, irreparable injury would result 
to all persons in interest.”” To this statement of doctrine the case of Wabash, 
etc., Railway Company v. Central Trust Company,' is cited. It is obvious from 
this meager statement of the grounds on which this relief was prayed that the 
author of the scheme had in view the idea of keeping his so-called ‘‘ system”? 
together and using a court of the United States as an agent for that purpose, 
manipulating it as a ball of putty until he could make some kind of an arrange- 
ment with his creditors. How far he succeeded in these efforts we are not pre- 
pared to state; that he did not succeed to the extent of his anticipations is 
matter of public notoriety. 

The subject of railway receiverships is a very large subject on which a very 
great deal may be said. It demands the careful, candid and intelligent atten. 
tion of Congress, if that body is capable of bestowing upon it such attention. 
The idea of a single judge may, acting not in pursuance of any definite rule of 
law, but as a matter of what is called judicial discretion, take possession of a 
vast railway system thousands of miles in extent and operate it by officers 
appointed by him for an indefinite period of time, suspending throughout the 
entire length of this system the right of trial by jury, which is granted by the con- 
stitutions of the States in which the system lies, and that this may be done upon 
the petition of the railway company, the debtor, is a most extraordinary propo- 
sition. We have no idea that this decision will ever become a precedent. If 
Mr. High had said so or had expressed some opinion concerning it, he would have 
deserved even a larger measure of respect as a law writer than is now accorded 
tohim. A writer who merely states the propositions decided in the adjudged 
cases, without comment, does not discharge his full duty to the legal profession. 
When an author has made a special study of a subject he is better prepared than 
any other living person, assuming that he is fit to be a writer upon the law, to 
give independent views upon unsettled doctrines relating to that subject. The 
text of Mr. High is very clear and p!ain, his statements of legal propositions are 
well drawn, but in his treatment of great subjects of public interest like this 
he has scarcely risen above the dignity of a mere digester of the cases. 

The abuses which have attended the issue of receivers’ certificates have not, 
however, escaped the critical attention of Mr. High. ‘‘The power,”’ says he, 
“‘ thus to create a new lien or mortgage upon the property and give it priority 
over existing mortgages, marks the extreme limit which courts of equity have 
thus far attained in the exercise of their extraordinary jurisdiction. It can 
hardly be questioned that the exercise of such a power impairs the obligation of 
the mortgage contract, and frequently results in the diversion of a large portion 

of the mortgage security. A power so dangerous, because so limitless, cannot 


1 22 Fed Rep. 272. 
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be sustained upon any just principles of legal reasoning. Nevertheless, as wag 
said upon the question of preferring payment of operating expenses prior to 
the receivership, as against the lien of mortgage bondholders, this branch of the 
jurisdiction is so well established upon authority that its existence is no longer 
open to question.”” The author then proceeds, in apparent contradiction of 
what has preceded, to say: ‘‘ The exercise of the jurisdiction is justified upon 
the principle that the court having taken under its charge the property of a rail- 
Way company as a trust fund for the payment of incumbrances, it may authorize 
its receivers to raise money necessary for the preservation and management of 
the property, and may charge the same as a lien thereon, when necessary for 
the preservation of the trust estate.) The exercise of the power is also 
justified from the peculiar nature of railroad property and from the necessity 
of continuing it in operation as a ‘going concern’ pending foreclosure pro- 
ceedings, as well as for the preservation and protection of the interests of the 
public.’’? Of course the learned author is to be understood in these last sen- 
tences not as giving his opinion that the issue of such kind of paper is “ justi- 
fied’? but as giving the conclusion of the courts to that effect. We believe that 
the author is right in his conclusion that the issue of such species of paper.can 
not be upheld upon any sound principle without the consent of the bondholders 
whose prior lien is thereby displaced. It is a fundamental prineiple of juris- 
prudence that a court can not make for parties a different contract from that 
which they have made for themselves, or impair the obligation of the contract 
which they had made for themselves, the contract being in itself legal and valid. 
This principle is imbedded in American law to such anextent that the Federal 
constitution ® contains a prohibition upon the States, denying to them the power 
of passing laws impairing the obligation of contracts. What cannot be done 
by legislation ought not to be done by judicial discretion. No attempt, it is be- 
lieved, to induce the court of chancery to issue this extraordinary species of 
paper has ever been made in England; if made, it has never been successful. 
There is a principle in the constitution of that country, however, which does not 
exist either in the Federal constitution or in any of the State constitutions in 
this country; thet principle is the principle of the absolute supremacy of Parlia- 
ment. The power of Parliament to pass laws impairing the obligation of con- 
tracts is not questioned, and accordingly what is done in this country in the form 
of receivers’ certificates is done in that country and in Canada in the form of 
statutes called ‘arrangement acts,’’ to which some reference was made ina 
former number of this REview. Unless this ‘ discretion ’’ which is exercised by 
the judges in appointing receivers of railways, in continuing them in office for 
unlimited periods of time, in suspending during their administration the laws of 
the States as far as it shall suit the pleasure of the court, and in impairing the 
security of the oldest mortgages by issuing receivers’ certificates in quantities 
limited only by the discretion, is of the same plenary and unlimited character as 
the power of the Legislature of a sovereign State where not restrained by a 
written constitution, the issue of such paper can not be upheld. No State can 
impair the obligation of a private contract. Its otherwise sovereign capacity to 
do this is limited by the paramount law of the Federal Union. Butit lies within 


1 Citing Wallace v. Loomis, 97 U. S. 146. 


Art. sect. 10. 
2 Citing Meyer v. Johnston, 53 Ala. 237. 
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the mere caprice of a Federal judge to do it and this caprice is not subject to 
judicial review on appeal or to any check at the hands of any superintending 
tribunal. It is a judicial monstrosity to which the sense of commercial honesty 
of the American community will not much longer submit. 

After the decision already alluded to, in which a receiver was appointed on the 
petition of the debtor, these certificates weré issued in large quantities even to 
take up advances of money which the principal stockholder of the debtor cor- 
poration had made to it out of his own private funds, which certificates cut 
under the oldest mortgages, and this infamy went on until on the first of July of 
last year the oldest mortgage upon.the trunk line of the property went to de- 
fault. The mortgage was not destroyed, the interest was finally paid, but suffi- 
cient alarm was created to enable the manipulator of this litigation to force a 
favorable compromise with the bondholders of the company. 


COOLEY ON TAXATION, 2ND EDITION. — A Treatise on the Law of Taxation, including 
the Law of Local Assessments. By THOS. M. COOLEY, LL. D., Professor of Constitu- 
tional Law and Political Science in the University of Michigan. 2nd edition. Greatly 
enlarged. Chicago: Callaghan & Co, 1836. 

Ten years have elapsed since the publication of the first edition of this work. 
And we will take occasion to say parenthetically that ten years ought to elapse 
as a general rule between the publication of the first and second edition of any 
important legal work. New editions of law books have in times past followed each 
other with a frequency which has been a severe and unnecessary tax upon the pro- 
fession. An author will do himself more credit and do the profession a greater 
benefit by waiting longer and by giving his work a more thorough revision than 
by bringing out a new edition every threeor four years. This edition, as stated 
on the title page, is greatlyenlarged. The learned author states: ‘‘In the 
original edition pains were taken to present in as clear a light as possible the 
fundamental principle underlying the law of taxation. This involved the ne- 
cessity of expressions of opinion on some points not yet covered by authoritative 
decision; but the author is happy to believe that on no important point have 
the subsequent decisions shown him to be inerror. He, therefore, offers the 
new edition to the public in confidence that it will not only be found convenient 
for professional use, but also a reliable presentation of the results of judicial 
thought on this very important subject.’’ It is a matter of congratulation to the 
profession, that the writing of a treatise on this important subject fell to the 
lot of an author whose learning and judicial experience enabled him to express 
opinions on points which had not been previously covered by authoritative de- 
cision, and we can well credit his statement that on no important point have 
the subsequent decisions shown him to be inerror. It can almost be said of 
Mr. Justice Cooley, as the English judges have said of Lord Coke, that ona 
question as to what the common law was, where there tvere no authoritative de- 
cisions which spoke, his dictum itself is the highest evidence. The opinion of 
Mr. Justice Cooley upon a question of constitutional interpretation is often of 
more value than the united opinion of a bench of judges. 

There are now, we believe, two works on this subject, besides the one before 
us. One of these is the work of the late Francis Hilliard, which was issued 
about the same time with the first edition of the present work. It was nota 
satisfactory work, and indeed the same may be said of all the works of that 
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writer. They are useful to a certain degree, but they are not treatises put 
together with the reasonable legal ability and literary skill which the profession 
are entitled to require in a law writer. Besides this there came a year or two 
ago the work of Mr. Desty. This last work is either satisfactory or unsatis. 
factory according to the point of view from which it is considered. As an 
index of the points decided in the digested cases, it is highly satisfactory; per- 
haps it gathers a greater number of the adjudged cases than any other work on 
the subject. But its text is a mere index of points thrown together in a way 
which shows that the writer has put little or no judicial thought into his work, 
Indeed his work seems to be rather mechanical than artistic. Mr. Justice 
Cooley could not write such a work. On every page he carries along with 
jucid statements of what the courts have ruled, the grounds and reasons upon 
which they proceeded. No sounder books of the law or better models of legal 
diction have ever been published than his. 


MyYer’s FEDERAL DECISIONS, VOL. 13. — Federal Decisions: Cases Argued and Determined 
in the Supreme, Circuit and District Courts of the United States; Comprising the Opin- 
ions of those Courts from the Time of their Organization to the Present Date, together 
with Extracts from the Opinions of the Court of Claims, and the Attorneys-General, and 
the Opinions of General Importance of the Territorial Courts. Arranged by Wm. G. 
Myer, Author of, etc. Vol. XIIIl. Damages— Decree. St. Louis: The Gilbert Book 
Co. 1886. 

As a matter of abundant caution and better to satisfy an exacting profession, 
the learned compiler is in the habit of submitting the more important titles of 
his work to judges, law writers or practitioners who are specially versed in the 
particular matter; of obtaining their opinion as to whether the author has failed 
to reprint in full any decisions of sufficient importance to require to be so 
printed. This work is not a perfunctory work on the part of the persons 
selected to performit. The performance of it involves in each case a very con- 
siderable amount of care and labor, and it not unfrequently happens that sug- 
gestions are made by these examiners to the learned compiler which induce 
him, after reconsideration, to make changes in respect of the publication of par- 
ticular cases. Of course, he is in a much better position than they are to exer- 
cise the final and conclusive judgment upon the question, but it not unfrequently 
happens that after a conference they are able to change his opinion. We speak 
of this matter to emphasize the care with which the work is progressing 
throughout. The gentleman selected to examine the text of the title ‘‘ Debtor 
and Creditor” in the present volume, which includes the subject of composition 
agreements, assignments for the benefit of creditors, State insolvency laws, 
arrest in civil cases, and bankruptcy, was Jay L. Torrey, an experienced and 
successful practitioner at the St. Louis bar. Mr. Torrey was chosen the presid- 
ing officer of the National Bankrupt Law Convention of commercial bodies, 
which was in session in Washington on January 16th and 17th, 1884, and remains 
the president of the permanent organization then formed. He gives his opinion 
to the effect that the cases which were digested and rejected under all the heads 
above named except that of bankruptcy were not of sufficient importance to ap- 
pear in full; that the digest made of them is a careful statement of the princi- 
ples involved, and that the cases printed in full have been selected with good 
judgment. As tothe subject-matter under the head of bankruptcy, he expressed 
the opinion that the cases published in full and the great number digested place 
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the subject in a satisfactory shape for the practitioner, and render the sub- 
ject available in the event of the passage of the bankrupt law by Congress. 
The publisher announces that volume XIV., containing Domestic Relations, 
edited by Jas. Schouler, Esq., and containing several minor topics edited by 
Mr. Myer, namely, Domicile, Easements, Elections, Embargo, Laws and 
Eminent Domain, is in press and willbe ready in June; that volumes XV., XVI., 
and XVII. are nearly ready for the printers; that volume XVIII., on Insurance, 
is in the hands of Melville M. Bigelow, Esq., an expert on that topic; that 
volume XX., on Land and Land Titles, is being edited by Leonard A. Jones, 
Esq. (one of the editors of this Review): and that volume XXIV., on Patents, 
is nearly ready and will be issued some time during the present year out of its 
numerical order. 

We again recommend this very important work, which has the enormous 
labor-saving advantage of classifying all the Federal decisions either in the form 
of full reports or of a digest according to their relative importance in accord- 
ance with the general subjects to which they relate. 


AMERICAN REPORTS, VOL. 52.—The American Reports: Containing all Decisions of Gen- 
eral Interest Decided in the Courts of Last Resort of the Several States, with Notes and 
References. By IRVING Brown. 

The title page of this work is in one point incorrect. Since January 1, 1885, 
there have been two courts of last resort in Missouri, the St. Louis Court of 
Appeals and the Kansas City Court of Appeals, three volumes of whose reports 
have been issued, and from which Mr. Brown has made no selections. Those 
courts, though possessing a limited appellate jurisdiction, exercise a jurisdic- 
tion which is final, and some of their decisions, it is believed, are of sufficient 
general importance to be included in a work of this kind. 

What we have said in commendation of previous volumes of this important 
work may be said with reference to this. The head-notes are well drawn, and 
what is most important, are brief and express only the point in judgment. . 
The cases are well selected. Of course, a reviewer can not look through the 
general field from which the selections were made, and see whether other and 
equally good selections might not in some cases have been made. What we 
mean to say is that we discover no cases within the covers of this volume that 
do not deserve to be ina general series of sel@cted cases of this character. The 
annotations are frequent and always judicious. The work is so well known to 
the profession, and has been of such great aid to the large number of them who 
have been able to possess them, that further commendation seems superfluous. 


NEw JERSEY EQuITY REPORTS, VOL. 40. — Reports of Cases Decided in the Court of Chan- 
cery, the Prerogative Court, and (on appeal) in the Court of Errors and Appeals of the 
State of New Jersey. JNO.H.STEWART, Reporter. Vol. XL. Trenton: The W.S. Sharp 
Printing Co. 1886. 

We desire to say again that these reports remain, so far as we know, the only 
series of equity reports now published in the United States. In these volumes the 
beneficial jurisdiction gradually asserted by the English Court of Chancery and 
transplanted with other English institutions to this country, lives in full vigor. 
The reporter has gone beyond the duties which are required of his office, and 
has conferred upon the profession the favor of adding extensive annotations to 
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many of the more important cases. On page 14, in the note to Van Gieson », 
Banta, the power of a court of chancery over a foreign executor or administra- 
tor found within its jurisdiction is very fully considered. In the note to Gilmon 
v. Tuttle, a large number of cases is collected upon the very important and 
sometimes delicate question of conclusiveness of the decision of an appellate 
court upon aninferior court. In his index Mr. Stewart has a title called Cases 
Criticised, in which he gives a list of New Jersey cases which have been re- 
versed, criticised, explained, distinguished, followed, not followed, approved, 
etc. This is of decided value, and it is rare to find in the work of a court 
reporter so much painstaking. This series of reports is printed in the best 
style. Alimited subscription of five hundred copies of the New Jersey Law and 
Equity Reports has lately been placed before the profession by F. D. Linn &Co., 
of Jersey City, which we understand has been entirely successful. We are glad 
to note this because the repcrts of the courts of New Jersey stand high, and the 
general circulation of them will be of benefit to American jurisprudence. 


JONES ON CONSTRUCTION OF CONTRACTS. — A Treatise on the Construction or Interpreta- 
tion of Commercial and Trade Contracts. By DWIGHT ARVEN JONES, of the New York 
Bar. New York: Baker, Voorhis, & Co., Law Publishers, 66 Nassau Street. 1886. 596 
pp. Price, $550. 

‘This book,’’ says the author in his Preface, ‘“‘is the result of an effort to 
state simply and clearly the principles which govern the interpretation of all 
mercantile contracts.’’? Our estimate of the result is that the author has 
fully succeeded in his effort. He has stated both simply and clearly the 
principles which should govern the construction of commercial contracts. It 
is an important contribution to the law of contracts. It treats of construction 
or interpretation of contracts more fully and systematically than any of the 
works which deal with the entire subject of contracts. It is not a mere state- 
ment of case law, however useful such a statement might be; but the chief 
endeavor of the author is to discover and formulate from the cases the essential 
principles of interpretation. He recognizes a liberal tendency in the best con- 
sidered cases to depart from arbitrary rules and to strive after the real inten- 
tion of the parties; and following this tendency, he has formulated his rules 
of construction with a view to reaching the real meaning of the constructing 
parties. This is the foundation pon which he builds. He considers the sub- 
ject under the following general divisions: Who construes the contract; what 
law governs construction; the admissibility and effect of parol evidence as an 
aid in construction; rules of construction; special rules applicable to particular 
contracts; the effect upon construction of alterations in the contract. Several 
chapters are devoted to the important questions of the admissibility and effect 
of parol evidence as an aid in construction, which the author considers under 
the subdivisions of explanatory, supplementary and contradictory parol evi- 
dence. Then follow chapters upon rules of construction in general, rules for 
construing ambiguous contracts, and special rules for particular contracts, the 
more important of the particular contracts considered being warranties in insur- 
ance policies and guaranties. The three concluding chapters are devoted to 
the considering of alterations in the contract, whether material or immaterial, 
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the presumptions as to alterations, and alterations by a stranger, and by con- 
sent. The author has cited about twenty-three hundred cases and from these 
has deduced and clearly stated the principles covering the construction of com- 
mercial contracts, etc. 

The mechanical execution of the book, though in the usual style of law books 
published in New York, is much inferior in every way to the usual Boston stand- 
ard. Thus the contrast between this book and that of Professor Gray above 
noticed, is in respect to type, paper, binding and general effect quite marked. 


WADE ON THE Law OF NOTICE. — A Treatise on the Law of Notice as affecting Civil Rights 
and Remedies. By WILLIAM P. WADE. Second Edition. Chicago: Callaghan & Co. 1886. 
The first edition of this work was published in 1878. Now, after the lapse of 

eight years, the decisions made in the interval form a sufficient basis for a new 

edition with very substantial additions and improvements. The additions to 

the text amount to about one hundred and thirty pages of new matter, and a 

large number of new cases has been examined and cited. This work in the 

first edition has proved to be a reliable statement of the case law upon the 
subject of notice; and the new edition will be found to be a very substantia 
improvement over the former edition. 

The subject leads the author into several diverse departments of thelaw. The 
first chapter defines the different kinds of notice, actual and constructive. 
Then several chapters relate for the most part to notices affecting the title to 
real estate, though some sections relate to chattel mortgages, pledges and 
other transactions in personal property; the titles being: Notice to Purchasers 
of different kinds of Property; Notice by Registration of Instruments; Notice 
by Possession; Notice from title Papers; and Lis Pendens. Then follows a 
very useful chapter relating to notices by which certain liabilities are created, 
embracing, with other matters, notices of acceptance of proposals, of guaranty, 
and of assigament. The chapter upon Notice by which Liability is Extinguished 
or Modified, covers dissolution of partnerships, notice by carriers limiting their 
liability, and notices between landlords and tenants. Then we have chapters 
upon Notice between Principal and Agent, and upon Dishonor of Commercial 
Paper. The closing chapters upon Publication of Notices, upon Practice and 
Pieading, and upon Facts of which Courts take Judicial Notice, are important 
because they treat of subjects which are not elsewhere fully treated. 

The subject of notice is one which incidentally enters into the treatment of 
several important topics of the law, such as Real Property, Mortgages, Agency 
and Negotiable Paper, and one of the chief uses of this separate treatise upon 
Notice is that, while it states the law affecting these topics, it also states the 
law of notice as applied to various minor topics upon which it would be difficult 
to find elsewhere an adequate statement. 

The work is written in a clear and concise style. It is gracefully dedicated 
to the Hon. Seymour D. Thompson, one of the editors of this Review. 


A TREATISE ON CONTRACTS FOR FUTURE DELIVERY AND COMMERCIAL WAGERS.— Including 
“ Options,” “* Futures,” and “ Short Sales.” By T. HENRY DEWEY, of the New York Bar. 
New York: Baker, Voorhis & Co., Publishers, 66 Nassau Street. 1886. 


In this book are shown the legal distinctions between legitimate speculation 
and commercial wagers which constitute gambling and are illegal. In his pre- 
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face the anthor says: ‘In the following pages I have endeavored to present the 
principles and decisions of the courts respecting this subject, and although the 
law is far from being settled, and the decisions in many cases are contradictory 
and satisfactory, yet I have endeavored to classify and harmonize them, and if 
the distinction between open Board of Trade transactions for future delivery 
and ‘bucket shop’ business has been made clear, the object of my work will 
have been accomplished.’’ We think the author has clearly shown this dis- 
tinction. He has cited about five hundred cases, which are probably all the cases 
in the English and American reports bearing upon questions relating to contracts 
for future delivery, options, short sales, margins, and every kind of commercial 
wager. 

The cases not being very numerous the author is able to state the facts and 
the reasoning of the courts in many of the most important of them, and to dis- 
cuss quite freely the principles upon which the decisions were made. The 
titles of the chapters are: Wagers; Wagers between Principals; Facts and 
Circumstances which have been Considered by the Courts as Indicating an 
Intention to Wager; Evidence; and Wagers considered in reference to Brokers 
and Commission Merchants. The subject of the last chapter is reduced to 
rules which are illustrated and supported by references to the decisions. , 

The work will be a very useful one to all who have occasion to consider the 
legal distinction between legitimate speculation and gambling. This subject is 
not elsewhere so elaborately and carefully discussed. 


THE Law OF LIMITED PARTNERSHIP. — By CLEMENT BaTES, of the Cincinnati Bar. Au- 
thor of “Ohio Digest,” “ Pleadings, Parties and Forms under the Code.” Boston: 
Little, Brown & Co. 1886. pp. 275. 

The author in his introductory chapter gives an interesting account of the 
idea of a limited partnership. This form of partnership took its origin in Italy, 
and was first known and recognized in Pisa and Florence as far back as 1166; in 
Marseilles, in 1253; in France, in 1315; and in Geneva, in 1588. 

It is wholly unknown in the law of England to this day. On this side of the 
Atlantic it was first introduced in Louisiana with the civil law. Then it was 
adopted in New York from France in 1822, this being ‘‘ the first instance,” 
says Kent, ‘‘that the statute law of any other country than that of Great 
Britain has been closely imitated and adopted.’’ The other principal States 
soon afterwards adopted this form of partnership. In the process of adopting 
this foreign idea and adapting it to our common-law system, a new system, 
bearing little resemblance to the foreign, has grown up. This may properly be 
called the American system of limited partnerships. It has spread over the 
country so that it is recognized in all the States and Territories except Arizona, 
Idaho and New Mexico. It is also adopted in Ontario, or Upper Canada. 

Thesystem being wholly one of statute law the author has necessarily been ob- 
liged to make constant reference to the leading provisions of the statutes. While 
all the statutes are similar in their general effect, there are a few well defined 
variations, so that the States and Territories are divided into four classes as 
regards the forms of the statutory provisions. 

It isa difficult matter to state the law for the whole country upon a subject 
which is wholly founded upon statutes, but the author has succeeded admirably 
in moulding the subject into an ordinary form. While the statutes are not 
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stated in full, the essential provisions of all the statutes are given in the chap- 
ters taking up the several divisions of the subject. The statutory provisions 
and the decisions of the courts construing and applying them are printed in 
smaller type than that used for stating the general propositions. The result is 
that this book is a treatise upon the subject of Limited Partnerships for each 
State and Territory, and for all the States and Territories; and that this treatise 
is much more valuable than a separate treatise for each State would be, because 
it illustrates the statute of each State by the decisions of the States constru- 
ing or applying similar provisions, 

The work is divided into five parts: I. Nature and Formation; II. Conduct 
of the Business; III. Termination of the Partnership; IV. Remedies; V. 
Partnership Associations Limited. Each of the parts except the last, is sub- 
divided into several chapters. 

This book will be a very useful one of those of the profession who have 
occasion to deal with questions relating to this form of partnership. 


CoPYRIGHT, ITS LAW AND LITERATURE.— Being a Summary of the Principles and Law of 
Copyright, with Especial Reference to Books. By R. R. BowKER. With a Bibliography of 
Literary Property, by THORVALD SOLBERG. New York: Office of the Publisher’s Weekly. 
London: Sampson Low, Marston, Searle & Rivington. 1836. 

The author states that this is an attempt to give, in brief and simple shape, a 
comprehensive view, such as did not exist, despite an evident need, of the prin- 
ciples, history, and present law of copyright, domestic and international. It 
was first published in chapters as editorial articles in the Publisher’s Weekly, 
July to October, 1885; it has siuce been extended to the spring of 1886. The 
author has sought to present a summary which will be found trustworthy as 
well as readable, which carefully discriminates between settled principles of 
law, judicial constructions, and mooted points, and which, except in the pre- 
liminary chapter, where the theory of copyright is discussed, and in the last, on 
copyright reform, avoids for the most part the interpolation of the writer’s 
personal opinions. The author states that the frequent use of the word “ prob- 
ably,”’ or its equivalent, suggests how unsettled is the condition of copyright law. 
The work thus presented is in the form of a quarto, double column, printed 
on very firm and finely calendered paper, resembling in size the Law Journal 
Reports (London). In successive chapters the following subjects are discussed: 
The nature and origin of copyright; the early history of copyright; develop- 
ment of statutory copyright in England; the history of copyright in the United 
States; what can be copyrighted; the ownership and duration of copyright; the 
entry and protection of copyrights; statutory copyright in other countries; in- 
ternational copyright in Europe; the international copyright movement in 
America; copyright progress—authors and publishers. Following this are 
given the provisions of the Revised Statutes of the United States and the sup- 
plementary act of 1874 touching the subject of copyrights; and the statute 
law of Great Britain relating to the subject as digested by Mr. Justice Stephen 
and presented in the report of the Royal Copyright Commission in the year 
1878. 

An attractive feature of the book is a memorial of authors in favor of the 
enacting by Congress of an international copyright law. The signatures of the 
authors to this memorial are reproduced in fac-simile in their varying beauty and 
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deformity. Notasingle legal authoris found among them. The list comprises 


authors of every sort, from the authors of trashy works of fiction to Mr. George 
Bancroft, the historian. 

But the prayer which they thus make is a prayer for simple justice. It has 
been made without effect to the American Congress, with scarcely any interrup- 
tion, for the last fifty years. No civilized state is represented or misrepresented 
by a body of men who have lower conceptions of justice, or narrower views of 
what a great state owes to literature and art, than the American Congress. A Con- 
gress which, since we have been a government, has been mean enough to allow 
those thieving publishers, who live by reprinting foreign books without paying 
royalties to their authors, to carry on the nefarious traffic, thus converting the 
American reading public into a gang of receivers of stolen goods, deserves al) 
the ill which has ever been said of it, and more. A lobby of these thieves, 
(because it would be a misuse of language to call them anything else), using a 
little of the money secured by their nefarious calling, has been sufficient at 
every session of Congress to render that body deaf to the cry which the brain 
workers of the country has made for simple juStice. 

One of the most valuable features of this book isa bibliography of literary 
property by Thorwald Solberg, Esq., Assistant in the Library of Congress at 
Washington. Itembraces 60 pages of the titles of books, pamphlets and arti- 


cles. One is amazed at the amount of writing which has been done on this 
subject. 


MISSOURI REPORTS, Vol. 84.—Reports of Cases Argued and Determined in the Supreme Court 
of Missouri. F.M. Brown, State Reporter. Vol. 84. Columbia, Mo: E. W. Stephens. 


1886. 
Under the present contract with the State, Mr. Stephens furnishes these vol- 
umes, if we understand it aright, at the price of $1.26 per volume, laid down 
on his counter at the place of publication. How he is able to do this is more 
than we can understand. We fear he will find himself in the position of the 
restaurant keeper who furnished for twenty-five cents a dinner which cost him 
thirty cents. Aperson doing business on this scale may dread a rush of patron- 
age, for the more he sells the more he will lose. This book is fairly well printed 
on calendered paper, though the press-work of some of the signatures is not 
as good as it might be. It contains about seven hundred and fifty pages of 
printed matter. 

These reports cover a period during which, under the constitution of Missouri, 
appeals lay from the St. Louis Court of Appeals to the Supreme Court in all 
cases where the amount in controversy exceeded $2,500, where the title to 
land, the right to a public office, or a constitutional question was involved; 
where the case was a criminal prosecution of the grade of felony, or where an 
officer of the State, or a municipal subdivision of the State was a party. Under 
this jurisdiction about one case out of seven of those determined in the St. 
Louis Court of Appeals were afterwards taken to the Supreme Court by appeal 
or writ of error. About half of those which might have been so removed to 
the court of last resort under the constitution were thus removed. Of the cases 
thus removed from one appellate court to another, where the two courts were 
aided by the same counsel and proceeded in all respects under the same rules, 
the court of last resort at one time reversed as high as forty per cent. This — 


BOOK REVIEWS. 597 


arrested the attention of the profession and led to the very common remark that 
there was a feeling of jealousy on the part of the superior to the inferior appel- 
late tribunal. Such a serious imputation upon the superior tribunal could 
not possibly have been well founded. The fact was probably due for the 
most part to the cause to which delay and uncertainty in judicial admin- 
istration must primarily be ascribed, the confusion and contradiction in 


* the case-made and statutory law, and the general want of learning and of train- 


ing in those who administer it, whether onor off the bench. In a State the law 
of which could be considered as fairly well settled, and with two appellate 
tribunals fairly learned in that law, such a number.of reversals could not pos- 
sibly take place. Itis plain, however, on reflection, that in the best state of 
things attainable, where appeals are allowed from one appellate court to another, 
there must be a considerable number of reversals. Of all the suits which are 
brought in the Circuit Court of the city of St. Louis, for instance, not one in 
ten reaches an appellate court by appeal or writ of error. After this great win- 
nowing out of the comparatively small proportion which does reach an appel- 
late tribunal, it must be presumed that a good many involve really difficult 
questions of law, or difficult and complicated applications of legal principles, 
about which learned judges might differ. Then, when the first appellate tri- 
bunal had exercised its jurisdiction upon the mass thus winnowed and fifty per 
cent were removed to the court of last resort, if of this fifty percent, twenty-five 
per cent is reversed by the court of last resort — and this it is believed is about 
the proportion on the whole of reversals of the St. Louis Court of Appeals by 
the Supreme Court of Missouri, —it will appear that one appellate court has 
reversed another appellate court in about twelve and a half per cent of that 
portion of its work which was subject to review. But this percentage of re- 
versals must be still further reduced, in view of the fact that, of the cases 
appealed from the inferior to the superior appellate tribunal, about one-fourth 
were, by stipulation of counsel, affirmed in the inferior appellate tribunal pro 
forma, without any examination of the merits. This percentage of reversals, 
small as it is, tells a very discouraging story of uncertainty in the law, and the 
knowledge of it is well calculated to induce men to settle their controversies 
at any cost without bringing them for settlement before the judicial tribunals. 
This volume, however, exhibits a very small percentage of reversals of the 
St. Louis Court of Appeals by the Supreme Court. Out of twenty-eight cases 
determined which passed through the St. Louis Courtof Appeals there are but 
three reversals, and two of these were from decisions pro forma of the Court of 
Appeals, rendered upon stipulation of counsel without any examination of the 
merits, for the purpose of appealing the cases to the Supreme Court. The 
other involved a nice question of practice, perhaps of judicial power, which 
had arisen in Missouri for the first time, — whether the judge of a trial court 
has the power of his own motion to set aside a verdict. The Court of Appeals 
held, one judge dissenting, that he has not, and the Supreme Court now hold 
the contrary. The Court of Appeals took the view that, while this power exists 
at common law, it is restrained in Missouri by the operation of section 3705 
of the Revised Statutes. The Supreme Court took the contrary view, and a 
view which is much to be preferred. The law would be ina very bad state 
if the judge who presides at a trial were to be no more than a mere modera- 
tor, a mere nose of wax, having no power to decide any point except where his 
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decision of the point was solicited. The result would be that in many cases, 
where clients are represented by young, inexperienced or incompetent coun- 
sel, the judge would see injustice done under his very eyes and nose without 
the power to preventit. Judicial trials are not a mere combat between forensic 
gladiators in which the judge’s duty is confined to seeing that no unfair thrust 
is made, but they are proceedings taken with the object of securing the admin- 
istration of justice. We regret to see that in his report of this case the - 
reporter in his syllabus has totally missed the point, and, while stating what is 


declared in Revised Statutes, section 3705, does not state the point decided at 
all. 


MISSOURI APPEAL Reports, Vol. 18.—Cases Determined in the St. Louis and Kansas 
City Courts of Appeals, of the State of Missouri, from May 19th, 1885, to July 6th, 1885, in- 
clusive. Reported by A. MOORE BERRY, of the St. Louis Bar, and JAMES F. MISTER, of 


the Kansas City Bar, Official Reporters. Vol. XVII. Columbia, Mo.: E. W. Stephens, 
Publisher. 1886. 


Under the recent constitutional amendment adopted in Missouri, the terri- 
torial jurisdiction of the St. Louis Court of Appeals was extended so as to 
embrace the city of St. Louis, which is a separate municipal subdivision of the 
State not within the body of any county, and fifty-four counties. A new Court 
of Appeals was created to sit at Kansas City, to be called the Kansas City Court 
of Appeals, whose territorial jurisdiction should embrace the remaining sixty 
counties of the State. These courts have been working under this jurisdic- 
tion since January 1, 1885. Their jurisdiction is final in all cases. “Cases 
within the appellate jurisdiction of the Supreme Court are removed to 
the Supreme Court direct from the courts of nisi prius, by appeal or writ 
of error, without passing through the Courts of Appeals. Cases decided 
by the Courts of Appeals are removed to the Supreme Court only where 
one of the judges of the Court of Appeals is of opinion that the decision 
rendered is in conflict with the last decision upon the subject, of the Supreme 
Court, or of the other Court of Appeals. If, through mistake of court or coun- 
sel, an appeal is erroneously granted to one of the Courts of Appeals, or to the 
Supreme Court, the court to which the appeal is granted transfers it to the 
court to which it properly lies. The judges of the St. Louis Court of Appeals, 
as now constituted, are Edward A. Lewis, Seymour D. Thompson and Roderick 
E. Rombauer. Judge Lewis has been a member of the court since its first 
organization, in January, 1876; Judge Thompson since January, 1881, and Judge 
Rombauer since January, 1885. The judges of the Kansas City Court of 
Appeals are John F. Philips, James Ellison and Willard P. Hall. These judges 
were appointed by the Governor, upon the organization of the court in January, 
1885, to hold until the next general election, which takes place in November, 
1888. Before becoming a judge of the St. Louis Court of Appeals, Judge Lewis 
served a short term as a judge of the Supreme Court of Missouri, and Judge 
Philips served nearly two years as a member of the Supreme Court Commission 
of Missouri. Both are lawyers of the first ability. Judge Philips is in the full 
vigor of his powers, and, in addition to his very strong judicial traits, is an ex- 
ceedingly hard working judge. During the short period of time in which he 
was a member of the Supreme Court Commission, it is not too much to say that 
he made his mark upon the jurisprudence of Missouri. These two Courts of 
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Appeals may, without flattery, be rated among the hard working courts of the 
country. The St. Louis Court of Appeals adjourned on May 18th, after having 
decided about two hundred and thirty cases, disposing of its entire docket, and 
having nothing further to do. If we may judge from the frequency with which 
the cases of the Kansas City court appear in this volume, we must conclude that 
that court is now performing a still higher average of work. 

The work of the two reporters, placed side by side, affords a curious illustra- 
tion of different views of reporting. Each reporter follows his own peculiar 
style. In introducing the opinion of the court, Mr. Berry proceeds in this form: 
“Rombauer, J., delivered the opinion of the court.’? Mr. Mister proceeds in 
this form: ‘‘Opinion by Ellison, J.’? Mr. Berry’s form being in conformity 
with the form which has generally prevailed in the reports of our Supreme Court, 
and being an affirmation of the fact that the matter which follows is the opinion 
of the court, and not the opinion of a particular judge, is the preferable form. 
The head-notes of the two reporters are radically different. Mr. Berry’s head 
notes are a brief catalogue of the points decided, stated in the most concise 
language, and we believe with scarcely an exception, well stated. Mr. Mister’s - 
head-notes are an expansive statement of the point decided mingled with the rea- 
soning of the opinion, a sort of abridgment of the opinion, very often containing 
half as many words as the opinion itself, and in some cases even more than half 
as many. We venture to think, with deference to so able a man, with whom 
the readers of the Review are familiar from the fact of his having been more 
than once a contributor to its columns, that in constructing a syllabus upon 
this expansive plan he misses the point, so to speak, and neglects the real office 
of a syllabus, which is that of a mere index to the points decided. The judge or 
practitioner will prefer to turn to the opinion, where the type is larger, and 
where the case is fully stated, to find out what the course of reasoning of the 
court was. These long head-notes fail of their purpose of being an index, by 
reason of their length, and they are wanting in economy from the fact that they 
are to a great extent a duplication of the opinion. 

Prior to the present law, the reports of the St. Louis Court of Appeals were 
published as a mixed enterprise, partly private and partly public. The 
reporter received a salary from the City of St. Louis, but was obliged to find 
his own publisher, to get out his reports at private expense, and in return he 
had an author’s copyright in them. The result was that the reports were sold 
at a high price, $5 per volume, and the circulation of them was correspond- 
ingly limited. In view of the difficulty of finding a publisher who could afford 
to publish the series at all, the court at the beginning adopted the plan of re- 
porting only those cases which the judges deemed to be of the greatest import- 
ance. Butthe method of selection which was adopted was a very poor one. 
They should have required each judge when he examined an opinion of his 
colleagues finally, before it was delivered, to indicate on it, by some designated 
mark, his opinion as to whether it was deserving of being reported or not; and 
in this way, what opinions were to be reported and what merely presented in 
the form of abstracts at the end of the volume, would have been decided by the 
concurrence of all or a majority of the judges. But, instead of doing this, 
whenever the reporter desired some fresh material to work up, he would bring 
in a batch of opinions to the court and they would distribute them among the 
judges, each judge taking his own and going through them and marking those 
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which he thought of sufficient importance to be reported and those which 
were abstracted merely; and his view upon the question was final. It thus 
came about that many of the most important decisions of the court were never 
reported, but are found only in the form of brief hints of what was decided in 
the ‘‘abstracts”’’ at the end of the successive volumes. On the other hand, 
some cases were reported which ought not to have been reported; and some 
were reported which were subsequently reversed by the Supreme Court. It 
would be a very valuable addition to the Missouri Appeal Reports if one of the 
learned and diligent reporters would take the pains, now or at some future time 
when the Supreme Court shall have exhausted all cases before it which have 
passed through the St. Louis Court of Appeals, to compile and publish in 
one of these volumes a table ofall the cases which have been taken by appeal 
or error from the St. Louis Court of Appeals to the Supreme Court, showing 
the final disposition of the case in the court of last resort. This would enable 
practitioners to check in their volumes a number of cases which have been re- 
versed, some of them on the point in judgment in the Court of Appeals, and 
some of them on new points raised on the record by the ingenuity of counsel, 
which were not considered in the intermediate appellate court. 


MURFREE ON JUSTICES OF THE PEACE. —The Justice of the Peace: A Compendium of 
the Law Relating to Justices of the Peave, their Powers and Duties, the Procedure in 
Justices’ Courts, with Form of Process and Entries used therein. By WM. L. MURFREE, 


Sen., Author of “ Sheriffs,” “Official Bonds,” etc. St. Louis: F. H. Thomas Law Book 
Co. 1886, 


Whether a work on the subject of justices of the peace whose jurisdiction and 
practice are regulated almost entirely by statute can be written, which will be 
of general application and not mislead in any jurisdiction, may be doubted. If, 
however, it is considered that the numerous statutes prescribing the functions 
of these judicial officers and regulating their proceedings are strikingly similar 
in all the States—a fact which the author states in his preface — this doubt 
will, in some measure, disappear. He states that the variations between the 
statutory provisions have been carefully noted in the text of the work, and that 
for this purpose the statutes of all the States which relate to the office of justice 
of the peace, or the jurisdiction and procedure of such officers have been exam- 
ined and compared. The work is drawn with the idea of being a convenience 
for the general practitioner and also for the justice himself, and to this end a 
very large number of carefully prepared forms have been inserted. These the 
author assures us will be found sufficient and appropriate in any State, as they 
f have been prepared with that view, after a careful examination of the forms 

prescribed or suggested in the statutes and codes of the several States. We 
think favorably of Mr. Murfree’s talents as a law writer, and incline to think 
favorably of the subject of this work. He has lately assumed the editorial con- 
duct of the Central Law Journal, and whether or not that will be found a larger 
sphere of usefulness than that of a law writer, the profession is to be congratu- 
lated that it will still have the benefit of his judicious and painstaking labors. 


STUDENT’s KENT. — An ‘Abridgment of Kent’s Commentary on American Law. By EBEN 
FRANCIS THOMPSON. With introduction by Hon. F. L. NELSON, Judge of the United 
States District Court. Boston and New York: Houghton, Mifflin & Co. 1586. 


Judge Nelson certifies in his introduction that in this abridgment Mr. Thomp- 
son has succeeded admirably in presenting concisely and clearly the element of © 
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our law as stated in the original, and noting its more general modifications since 
Chancellor Kent'stime. He expressed the belief that it will not only be of great 
service to the student and to the profession, but that it will also be useful to 
those who have an ample leisure for extending study, and who may desire to 
learn something of the leading principles of our elementary law. At the same 
time, he thinks, it will naturally tend to increase the interest in and the demand 
for the larger and more complete work. After such a certification by one whose 
judgment is of so much value, we are bound to believe that this book will be 
found as valuable to the student as any abridgment of this kind can well be. 
The value of such a work to the reader will always depend upon what he wants 
to read and how he wants to read it. The most salient ideas of the law may be 
obtained from such a reading, and that is as much as can be said. Necessarily 
what is said with reference to any subject is so briefly said as to convey to the 
mind only a dim outline. We nevertheless incline to think that such a book as 
this might be made very useful as a text-book in our common schools, and we 
take occasion to say in the same connection that the fact that the law is not in 
some form taught in our common schools is a scandal to our system of common 
school education. In the public schools of St. Louis male children are drilled 
in branches of study of trivial importance compared with the study of the lead- 
ing principles of the constitution and laws of their country. 


AMERICAN PROBATE REPORTS, VOL. 4.— The American Probate Reports: Containing 
Recent Cases of General Value decided in the Courts of the several States on Points of 
Probate Law. With Notes and References. By Wm. W. Lapp, JR. Vol. IV. Baker, 

Voorhis & Co. 1886. 
We have described previous volumes of this work in former issues of this 

REviEw. It is a series of selected cases upon probate law, many of which have 

been usefully annotated by the editor. It embraces the whole subject of the 

devolution of the administration and distribution of the property of deceased 
persons, of wills, and of the trusts created thereby. It is comprehensive in its 
scope, contains cases of great value, and promises to be a useful series of re- 
ports upon a most important department of the law. 


HOLLAND ON JURISPRUDENCE, THIRD EDITION. —The elements of Jurisprudence. By 
THOMAS ERSKINE HOLLAND, D.C. L., Hon. LL. D., Glasgow, of Lincoln’s Inn, Barris- 
ter at Law, etc., etc. Third edition. Oxford: At the Clarendon Press. 1886. 


This work has already acquired a very considerable reputation. We have 
not had the occasion of perusing either of the former editions. A hasty exam- 
ination of the pages of the present edition, impresses us that it is altogether 
an unique work. We hardly know in what language to characterize it. Itisa 
work which everywhere manifests such thorough study that any attempt to 
speak of its merits intelligently would serve no other purpose than to indicate 
to one who has studied it that the reviewer has not studied it. There is an 
anecdote told of an idler who went into an editor’s sanctum, and, taking up a 
book which lay on the editor’s table, began reading it. ‘* Come, come,’’ said 
the editor, in what the French call a tone of suppressed courtesy, ‘‘ I must ask 
you to put that down, my friend; these books are not to be read until they 
are reviewed.’? We shall not venture to visit that kind of a review upon this 
book, but will take leave to lay it aside until we can speak more intelligently of it. 
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Tue Law or ArRREsT. — Judge Elliott Anthony, of Chicago, continues the 
publication in the Chicago Legal Adviser, of a treatise on the law of arrest. It 
abounds in recondite learning, and that portion of it which relates to arrests in 
civil cases seems to be almost entirely obsolete. Nothing has come under our 
attention which illustrates more plainly the mistake under which most legal 
authors labor of omitting a thorough survey of the statute law upon the topic 
upon which they undertake to write, before they commence writing about the 
judiciary law. In these numbers of Judge Anthony’s work, decisions of the 
courts of Illinois and of New York are thrown in with decisions of the English 
courts, which are not law anywhere in this country, and the reader is left to 
find out what the law is in his jurisdiction, by going to the statute book. 


REVUE INTERNATIONALE DU DROIT MARITIME.—Publiée par F. C. AUTRAN, Avocat au 
Barreau de Marseille. Paris. Librairie A. Marescq Ainé, A. Chevelier—Marescq, 
Successeur. 

This publication is issued every two months, in the form of an octavo a little 
smaller than the AMERICAN LAW REVIEW, and ina somewhat smaller type. The 
pages run continuously, and the six numbers are bound in a single volume at 
the end of the year. The work is under the patronage of a number of distin- 
guished judges and publicists, of different countries of Europe. It consists of 
the decisions of the courts of France and other continental nations, and of 
England and the United States, upon questions of commercial and maritime 
law; and of doctrinal essays upon special questions or titles of the maritime or 
mercantile law of different countries. It also gives a variety of information 
concerning the course of legislation and the authoritative acts of pubiic officials, 
relating to the department of law to which it is devoted. The commercial re- 
lations of the states of Europe with each other are so close and intimate that 
no one can be qualified for the office of advising clients upon questions of com- 
mercial and maritime law without acquainting himself to a considerable degree 
with the study of such law in the leading countries of Europe. The intimate 
commercial relations between the particular countries of Europe and of 
America, especially between England, France and Germany, on the one hand, 
and the United States on the other, make the study of commercial and maritime 
law, as administered in the courts of the United States, a subject of interest to 
lawyers in Europe. In order to be able to give to its readers intelligent infor- 
mation concerning the progress of legislation and judicial decisions in other 
countries, the learned editor has delegated the office of reporting the decisions 
and the acts of legislation of such countries to learned men, resident for the 
most part in the particular country. Thus, a bulletin of German jurisprudence 
is furnished by M. Bourcart, agrégé a la faculte de droit de Nancy. A report of 
important decisions of the American courts is furnished for each number by Mr. 
Harrington Putnam, a member of the bar of New York, whose name is familiar 
to our readers. The English department is presided over by M. P. Govare, 
Esq., Barrister at Law, Doctor of Laws, etc., London. M. Autran, the learned 
editor, has charge of the department of Austro-Hungary. M. Maeterlinck, 
advocate at Antwerp, reports the decisions cf the courts of Belgium; and the 
reports of the Italian courts are furnished by M. Martineau desChesnez. There 
is in the number which we happen to have in our hands (Nos. IX., X., 1885-1886), 
a learned article by M. Laurin, Professor of the Faculty of Law of Aix, on the~ 
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responsibility of masters of vessels in regard to landing, when there is a pilot 
on board. The article is a comparative exposé of the legislation of different 
countries affecting this subject, andis only a single instance of the numerous 
articles which appear in the pages of this serial of interest to merchants, ship- 
owners and admiralty lawyers. We cordially commend this publication to the 
attention of the legal profession in the United States. 


REVUE DE DROIT INTERNATIONALE ET DE LEGISLATION COMPAREE. Bruxelles et Leipzig 
Librarie Européene. C. MUQUART. Tome XVIII. 1886. No.1. 

This important serial has been coming to us as an exchange for several 
years. It is published every two moaths, though not with entire regularity, 
in the form of a large quarto page and clear open type. It is the organ of that 
learned body called the Institute of International Law. It is edited by T. M.C. 
Asser, Advocate, Professor at the University of Amsterdam, Counselor to the 
Dutch Minister of Foreign affairs ; by G. Rolin-Jaequemyns, Advocate, ex- 
Minister, Member of the Belgian Chamber of Representatives; by Alphonse 
Rivier, Professor at the University of Brussels, General Secretary of the Insti- 
tute of International Law, and by J. Westlake, Esq., Q. C., M. P., London; 
together with the assistance (or collaboration, as the French say) of many dis- 
tinguished jurisconsults and statesmen. The ‘‘Secretaire de la Redaction,”’ 
which we understand to mean the managing editor, is M. Ernest Nys, Professor 
at the University of Brussels, Judge of the Belgian Tribunal of the First In- 
stance, and Member and Secretary of the Institute of International Law. It 
publishes in successive numbers the proceedings of the Institute of Interna- 
tional Law and many of the papers submitted to that learned body at its an- 
nual sessions. Besides these, there appear in its columns many learned 
dissertations upon questions of public and private international. law as well 
as projects for laws; philosophical essays on legal or quasi-legal subjects; 
various editorial notes upon topics of the time of interest to lawyers, diplo- 
matists and statesmen; also a chronicle of international events, reviews of 
books, etc., etc. The number before us contains a project for a law on the 
subject of bills of exchange and other agencies of commerce for the low coun- 
tries, by C. D. Asser, Candidate in Law of the University of Amsterdam; no- 
tice of a project for a Swiss federation law of bankruptcy, by M. Asser, the 
editor; abrief notice, also by the editor, of the Spanish Code of Commerce, just 
enacted; a notice of the third international conference for’ the protection of 
literary and artistic work, which was held at Berne from the 7th to the 18th of 
September of last year, by M. Aloys D’Orelli, Professor at the University of 
Zurich and a member of the Swiss Delegation at said conference. In this num- 
ber M. Rolin-Jaequemyns publishes a second article on the subject of the phi- 
losophical principles of International Law, the same being a critical examination 
of the system of Mr. Lorimer, developed in his Institutes of Law. There is also 
an article by M. Louis Olivi, Professor at the University of Modena, reviewing 
the work of Jean Pierelli, published in 1696 under the title ‘Il direttori d’ell am- 
basciatte,’? upon his diplomatic missions and his theory of immunity of em- 
bassadors in penal matters. Among the miscellaneous editorial notes is one on 
the last International Postal and Telegraphic Congress, and another on the 
Conference at Berlin touching the navigation of the Congo and the Niger. 
The chronicle of international events in the present number is by M. Pradier- 
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Fodere of Lyons, and relates entirely to the South American States. Some. 
times we find in this serial matters which possess a curious interest for 
American readers. Of these we have already taken the liberty of translating 
and publishing some extracts. Should anything further of the kind present it- 
self we shall ask permission of the editor to make further translations. 


JOURNAL DE DROIT INTERNATIONAL PRIVE ET DE LA JURISPRUDENCE COMPAREE, — 
Fonde et Publie par M. EpoUAR CLUNETT, Avocata la Cour d’Appel de Paris, etc., ete, 
Paris. 

The above is the title of a bimonthly magazine relating to the comparative 
jurisprudence of different countries. It is now in its thirteenth year and has 
acquired a solid reputation. Its contents are made up of able contributions 
by members of its editorial corps and others, of decisions of the courts of 
various countries, important acts of legislation and other matters which for the 
most part possess an international interest. The editor, M. Cluny, is a distin- 
guished advocate of the Court of Appeals, of Paris, and a member of the Insti- 
tute of International Law. An effort has latély been made by the publisher to 
bring this publication to the attention of the legal profession in America. We 
should judge from its contents that a considerable portion of the legal profession 
in America would find it an interesting visitor. The corps of editors comprises 
several distinguished names from different countries, among which we mention 
the following: — 


AVEC LE CONCOURS ET LA COLLABORATION DE MM. 
Ch. Demangeat, conseiller 4 la Cour de Cassation (France) ; 
N. Droz, conseiller fédéral (Suisse) ; 
P. Fiore, professeur A l’Université de Naples; 
J.-E. Labbé, professeur a l’Universite de Gand; 
Ch. Lyon-Caen, professeur A la Faculté de Droit de Paris; 
P.-S. Mancini, ancien ministre des Affaires étrangtres (Italie) ; 
K. d’Olivecrona, conseillera la Cour supréme de Suéde; 
E. Picard, avocat 4 la Cour de Cassation (Belgique) ; 
L. Renault, professeur 4 la Faculté de Droit de Paris; 
F. Silvela, ancien ministre de la Justice (Espagne) ; 
R. E. Webster, Q. C. ex-attorney general d’ Angleterre ; 
F. Wharton, auteur du Conjlict of laws (Etats-Unis) ; 

etc., etc., etc. 


PENNSYLVANIA BOROUGHS. By WM. P. HOLCOMB. 


This is a learned paper forming a number of tbe fourth series of the Johns 
Hopkins University studies in historical and political science, the general editor 
of which series is Herbert B. Adams. It is published by N. Murray, Publica- 
tion Agent of the Johns Hopkins University at Baltimore, and is sold for 50 
cents. 


MONTHLY HOMEOPATHIC REVIEW. London: C. Gould & Son, 59 Moorgate St. 


The contents of this publication are made up of lectures, reviews, notabilia, 
correspondence, etc. It has avery creditable typographical appearance, but 
we have no knowledge which will enable us to judge of the value of its contents. - 

. 
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THE RULE AGAINST PERPETUITIES. —By JOHN CHIPMAN GRAY, Royal Professor of Law 
in Harvard University. Boston: Little, Brown & Co, 1886. 8vo. xxxiv and 499 pp. 


No treatise so learned so critical, so systematically developed and so care- 
fully written as this has appeared for many a day. The subject, though it may 
be thought to be a narrow one, is one of great importance, and one that is fre- 
quently before the courts, as is shown by the fact that the author has cited about 
eighteen hundred cases, and yet has kept as closely to the subject as possible, and 
has vigorously excluded cases relating to construction, unless the Rule against 
Perpetuities was directly involved. The author in his studies upon this subject 
came to apprehend clearly that the Rule against Perpetuities had no direct con- 
nection with restraints on the alienation of property, and, therefore, in 1883, he 
published as a separate essay, under the title of ‘‘ Restraints on the Alienation 
of Property,’’ what was originally intended as a chapter in the present work. 

The Rule against Perpetuities is in full vigor and modern legislation has 
interfered only to increase its stringency. This rule, as the author remarks, 
should have been called the Rule against Remoteness. ‘‘It is aimed at the con- 
trol of future interests; it has nothing to do, save incidentally, with present 
interests.’’? It is the law limiting the time within which future interests can be 
created; and at the present day it is almost the only check upon the granting 
of future interests. 

The author in the first place treats of future estates and interests in property 
and of the restrictions on their creation, other than the Rule against Perpetui- 
ties, and shows how these have been simplified and reduced to the Rule against 
Perpetuities. Then he treats of the origin and history of the rule, and states the 
rule itself with its corollaries. He shows what interests are too remote, and 
what interests are subject to the rule. He deals with separable limitations, 
limitations to classes, and limitations to a series and with trusts and modifying 
and qualifying clauses; limitations after estates tail, powers, and mortgages; 
customary rights, charitable trusts, construction and accumulations. 

The Rule against Perpetuities is an exact rule of law. We quote from the 
author’s preface: ‘‘ In many legal discussions there is, in the last resort, noth- 
ing to say, but that one judge or writer thinks one way and another writer or 
judge thinks another way. There is no exact standard to which appeal can be 
made. In questions of remoteness this is not so; there is for them a definite 
recognized rule; ifa decision agrees with it, it is right; if it does not agree 
with it, it is wrong. In no part of the law is the reasoning so mathematical in 
its character; none has so smalla human element. * * * 

‘That [ have done all my own sums correctly, [do not venture tohope. There 
is something in the subject which seems to facilitate error. Perhaps it is be- 
cause the mode of reasoning is unlike that with which lawyers are most familiar. 
The study and practice of the Rule against Perpetuities is indeed a constant 
school of modesty. A long list might be formed of the demonstrable blunders 
with regard to its questions made by eminent men, blunders which they them- 
selves have been sometimes the first to acknowledge; and there are few lawyers 
of any practice in drawing wills and settlements who have not at some time 
either fallen into the net which the rule spreads for the unwary, or have not at 
least shuddered to think how narrowly they have escaped it.’’ 

We can confirm by our own observation what the author says of the errors 
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which lawyers are prone to fall into with respect to the observance or non- 
observance of this inflexible rule. 

It is a fortunate thing for the advancement of the law as a system or science, 
that occasionally, as in the case before us, an author with adequate learning 
and with powers of mind capable of profound investigation, and clear and logi- 
cal statement, is able and willing to give much valuable time to working out 
into logical symmetry some special topic of the law, without regard to the fact 
that the subject is narrow, or one that interests only a small number of the pro- 
fession, so that the author can look for no adequate return for all his labor, 
We commend the following from the author’s preface: — 

*‘T have long thought that in the present state of legal learning a chief need is 
for books on special topics, chosen with a view, not to their utility as the sub- 
jects of convenient manuals, but to their place and importance in the general 
system of the law. When such books have been written, it will then, for the 
first time, become possible to treat fully the great departments of the law, or 
even to construct a corpus juris. ' 

«Such a book should deal with the whole of the subject, its history, its relation 
to other parts of the law, its present condition, the general principles which have 
been evolved, and the errors which have been eliminated in its development, 
and the defects which still mar its logical symmetry, or, what is of vastly greater 
moment, lessen its value as a guide to conduct.”’ 

The author set out to write a treatise of this nature and has fully achieved his 
purpose. 

We are glad to remind our readers that Professor Gray was one of the ear- 
liest editors of the AMERICAN Law REVIEW. 

The book is beautifully printed in the best style of the University Press. 


EQUITY PLEADINGS AND PRACTICE IN THE COURTS OF MASSACHUSETTS. With Frequent 
References to the Practice in other Jurisdictions. With an Appendix of Forms. 
By P. EMoryY ALDRICH. Boston: Little, Brown & Co., 1885. 8vo, xxi and 409 pp. 

Although this is in great parta local book, it is in every way so excellent, 
that it should be brought to the attention of the profession at large. The 
learned author is most thoroughly qualified for such an undertaking both by his 
professional and judicial careers. For many years he was prominent at the bar 
in Worcester, acity known as the heart of the commonwealth, and distinguished 
for the eminent men it has furnished to both the bar and the bench of the 
State. He was there connected with many of the important cases litigated 
while he wasa leader. Afterwards appointed a judge of the Superior Court, the 
trial court of the State, having a bench of judges who would do honor to any 
court, he has been, and continues to be, eminent for his judicial qualities of 
mind. 

One of the most interesting features of this book is a careful sketch of the 
origin and development of equity jurisdiction and practice in Massachusetts. 
‘* Any system of law,”’ says the author, ‘* can be better understood by observing 
the principles of its growth and gradual development; and to a right under- 
standing of the decisions of courts founded on statutes, it is of course essential 
to observe the exact state of the statute law during the time covered by the 
decisions.’’ Before the adoption of the State constitution in 1780 the chancery 
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cases of mortgages and penal bonds. The growth of equity jurisdiction fora 
century from that time was gradual till full equity jurisdiction was conferred, 
first upon the Supreme Judicial Court in 1877, and then upon the Superior 
Court in 1883. 

After dealing with jurisdiction the author gives special attention to the pre- 
liminary and introductory proceedings in equity practice. While the practice 
jn the courts of Massachusetts is the special subject of consideration, yet 
liberal use has been made of the decisions of other courts, both American and 
English. Every branch of equity pleading and practice now prevailing in this 
country is considered. There is an appendix of forms which the author says 
are largely taken from Daniell’s Chancery Practice. 

The work is one of very great value to the profession in Massachusetts and we 
think it will there be regarded as indispensable to every one having to do with 
matters in equity. Elsewhere it may be referred to with great advantage for 
general principles and rules of equity practice. 


THE LAW OF DECEIT AND INCIDENTS IN ITS PRACTICE.— Lllustrated by an analysis of Mas- 
sachusetts Cases, and by References to some other Authorities. By CHARLES E. 
GRINNELL, of the Boston Bar, author of “ A Study of the Poor Debtor Law of Massa- 
chusetts.” Boston: Little, Brown & Co., 1886. 8vo. 169 pp. 

The author is known tothe profession at large asa former editor of this 
Review. He is also favorably known to the bar of Massachusetts by his Poor 
Debtor Law, which is a learned and very useful study of the local law of the 
subject. The present work is also a study of the local law, inasmuch as very 
few other than Massachusetts cases are referredto. The author in his preface 
defends the local character of his book by saying that it would bea convenience 
in practice if much of the law were written over again in the form of books upon 
the law of each State taken separately. ‘‘Thus only,’? he says ‘‘can the 
peculiar development of the law of each State be fully and freely expressed in 
the most trustworthy way for use in practice. This is true not merely of ques- 
tions about which the courts of several States differ widely, but also of titles 
of the law, concerning which the courts in most jurisdictions are pretty nearly 
agreed. The only law actually existing anywhere is local; the only law really 
practiced in any court or enforced in any jurisdiction is local; the only law 
authoritatively stated or held by any person islocal. When a law becomes uni- 
versal, it is because it has become locally developed somewhere, and is found 
to be locally useful everywhere. Certainly we need encyclopedic introductions 
to professional studies, exhaustive accounts of special topics, histories of law, 
and philosophies of such history; and I am very far from withholding my ad- 
miration for the excellent essays in those directions by some of our most learned 
neighbors. But their valuable works would be even more useful in practice if 
the authors could find guidance and warning in essays of local practitioners, 
written out of the necessity of applying the law oftheir own States to the facts 
of the daily life of their respective localities.” 

We cannot agree altogether with the author in his estimate of treatises de- 
voted to local law. There are topics which rest chiefly upon statutes which 
differ greatly in different States which may be so treated with advantage. But 
the tendency of local treatises upon general topics of the law must be to per- 
petuate local views of the courts of the State where these differ from the gen- 
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erai course of decisions of other courts upon the same points. It is very de. 
sirable that the courts throughout the country shall be brought into harmony 
upon all common-law subjects. General treatises discussing the law of all the 
States, stating the rules founded upon principle and authority and criticising 
decisions not so founded, have a tendency to bring about uniformity throughout 
the country. Moreover, a local treatise citing only local authorities is not 
nearly so valuable as a general treatise even to the local practitioner; for 
although the local authorities may be stated more fully, there are many 
questions which have not arisenin the State for which the local book is written 
which have been decided by other courts, so that a local treatise cannot be acom- 
plete treatise; and cannot be so complete as one which illustrates the law by 
the decisions of all the American and English courts. When questions arise 
which are not discussed in the local treatise resort must be had to the decisions 
of othercourts; and forthis suppose the lawyer not finding what he needs in 
his local book must resort at last to a general treatise on the subject. 

We might say much more on this subject, for we feel strongly that there 
should be no local treatises upon subjects which can just as well be illustrated 
by the decisions of all the courts. So far as can be we want one law for the 
whole country. The remarks of the author in his preface above quoted give us 
occasion to state our views upon this subject, which we have before had occa- 
sion, but not this excuse, for stating. 

Having said thus much upon the local plan of this book, we will say that our 
regret in this instance that the author has made a local book on a general topic 
is enhanced by the fact that he has made so good a book. A treatise on the 
Law of Deceit illustrated by the decisions of all the courts, written in the 
thoughtful method of this little treatise would be of very great value to the pro- 
fession throughout the country, and we earnestly hope that at some future time 
the author will so extend the scope of this treatise. 

In the first place the author explains the general nature of deceit, and of the 
particular acts constituting it, with outlines showing when an action lies, and 
when it does not lie, for deceit. He then considers deceit under various con- 
tracts and circumstances; pleadings, practice, proof, charge to the jury, excep- 
tions, damages and defenses. It is an admirable statement of the local law and 
practice in Massachusetts on this subject. 


FEDERAL DECISIONS, VOL. XIV. — Cases Argued and Determined in the Supreme, Cir- 
cuit and District Courts of the United States. Comprising the Opinions of those Courts 
trom the Time of their Organization to the Present Date, together with Extracts from the 
Opinions of the Court of Claims and the Attorneys-General, and the Opinions of General 
Importance of the Territorial Courts, Arranged by WILLIAM G. MYER, Author of an 
Index to the United States Supreme Court Reports; also Indexes to the Reports of Illi- 
nois, Ohio, lowa, Missouri and Tennessee, a Digest of the Texas Reports and local works 
on Pleading and Practice. Vol. XIV. Dedication— Equitable Suits. St. Louis, Mo: 
The Gilbert Book Co. 1886. 


By far the greater part of this volume is occupied by the subject of Domes- 
tic Relations which is edited by James Schouler, Esq., the well known learned 
author of legal treatises and of a history of the United States. No one isso well 
fitted as he to edit the cases upon this subject. His professional practice, his 
studies and his writings make this subject peculiarly his own. 

The cases are arranged under five general titles as follows: I. Husband and 
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wife; II. Parent and Child; IIf. Guardian and Ward; IV. Infancy; and V. Master 
and Servant. The cases under the first title are arranged under six sub-di- 
yisions: 1. Marriages; 2. Marital Rights and Liabilities; 3. Wife’s Separate 
Property; 4. Marriage Settlements, Antenuptial and Postnuptial; 5. Dower 
and Courtesy; VI. Separation and Divorce. 

Some of the more important of the shorter subjects comprised in this vol- 
ume are Dedications at Common Law, Domicile, Easements, Elections and 
Eminent Domain. 

We have already spoken of the general plan of this edition of Federal De- 
cisions in terms of hearty commendation. Anything more that we can say may 
be a repetition of what we have already said; and yet we so thoroughly believe 
in the great utility of this publication, that we gladly embrace every opportu- 
nity to give testimony in its favor. The advantage of having all the cases upon 
any leading subject of Federal jurisdiction collected and systematically arranged 
so that counsel can in a single volume, take for study or for use in court 
the whole body of the important cases, with a digest of the unimportant ones, 
can hardly be overestimated. We look to see this plan followed in republica- 
tions of the decisions of some of the more important State courts. 

As the successive volumes of the series appear, we note that the editing is 
generally done with the utmost care, and we can say that the plan originally 
announced has been faithfully carried out. So many of the volumes have 
already been published and have been commended both by critics and by those 
of the profession who have subjected the volumes to the practical test of use, 
that we are confident that this great enterprise will be a most successful one. 


Story’s EQUITY JURISPRUDENCE, THIRTEENTH EDITION. —Commentaries on Equity 
Jurisprudence as administered in England and Ameriea. By JOSEPH STORY, LL.D., one 
of the Justices of the Supreme Court of the United States, and Dane Professor of Law in 
Harvard University. Thirteenth Edition, By MELVILLE M. BIGELOW, Ph. D. In Two 
Volumes. Boston: Little, Brown & Co. 1886. 


This work has long been regarded as one of the classics of the law. During 
the half century which has elapsed since the first edition appeared, probably no 
book upon the law in the English language has held a higher place as an au- 
thority, or has been more frequently cited by the courts in their opinions; and 
its authority continues unabated to the see day, and seems likely to last for 
many years to come. 

The last edition of this work prepared for the press by its distinguished 
author was published in 1846. The nine editions that have appeared since that 
time have all been edited by able and learned lawyers; but without disparaging 
the work of any of the former editors, we venture the opinion that no one of 
them has done so much to preserve and enhance the authority of the author’s 
work, as has Dr. Bigelow. He accurately describes the characteristic features 
of his labors in the preface to the present edition, as follows: ‘‘ The present 
edition of this work is printed from the last one to receive the author’s revis- 
ion, the fourth, published in the year 1846. In later editions a practice had 
grown up of making changes in the original text and notes in one way or an- 
other, generally by bracketed interpolation. Now and then this has had the 
effect of interfering seriously with the continuity of a particular discussion, or 
with the connection of the parts of a whole statement of law. Then, too, in 
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process of time the brackets had sometimes dropped out of place, or dropped 
out altogether, and the result was that the work of the author could not always 
be distinguished from that of his editors. This evil is now removed, and in the 
present edition the original text and notes reappear intact (save the correction 
of some misprints), entitled to speak again with all the weight of authority of 
Mr. Justice Story. 

‘* Further, the editor’s notes (here printed in double columns) have been 
rewritten back to the same fourth edition. The editions since the fourth had 
generally been edited as so many distinct pieces of work, with the natural 
result of an accumulation of a mass of notes sometimes discordant, and always 
perplexing. This evil, too, has been done away. For better or worse, each 
note of the present edition is a unit. Many of the annotations, too, on the 
more important subjects have taken the form, and the editor hopes may prove 
to have some of the merits, of monographs. These, it may be remarked, 
should be read through to be fully understood, at least by the student.” 

Upon several important topics of equity jurisprudence the development of 
the law since the author’s death has been such as to necessitate the supplement- 
ing of his work by editorial notes, which are really essays upon the topics 
treated of. Among the most important of these are the notes upon equity 
jurisdiction, its growth and present extent; jurisdiction for discovery ; juris- 
diction from accident and negligence; jurisdiction from mistake, with a sep- 
arate discussion of mistake in fact. This note was published as a monograph 
under the title of Mistake of Lawas a Ground of Equitable Relief in the Law 
Quarterly Review (London) for July, 1885. In the chapters upon Fraud, one 
of the great heads of equity jurisdiction, there are several important notes. 
There is one on cloud upon title; one upon specific performance as a primary and 
secondary remedy ; one on injunction as a primary remedy, and one on the sale 
of securities held by lien. 

Without speaking of the editor’s work in more detail, we may say that his 
work throughout has been done in the most judicious and scholarly manner, 
His editorial work marks an epoch in the editing of this book similar to that 
wrought in the editing of Kent’s Commentaries by the edition prepared by 


Oliver Wendell Holmes, Jr., now of the Supreme Judicial Court of Massachu- 
setts. 


BEACH ON CONTRIBUTORY NEGLIGENCE. — A Treatise on the Law of Contributory Negli- 
gence. By CHARLES FISK BEACH, Jr., Counselor at Law. New York: Baker, Voorhis 

& Co., Publishers, 66 Nassau Street. 1885. 

This is a full and elaborate discussion of the subject of Contributory Negli- 
gence. The subject is one that is every year assuming greater importance to 
the profession. The number of cases in the courts involving questions of neg- 
ligence is constantly increasing, not absolutely merely, but relatively to other 
cases in the courts. Questions of contributory negligence arise in very 
many of these cases, so that a book treating of this subdivision of the general 
subject of negligence must meet the needs of many members of the profession. 
The book is valuable as a compendium of the case law upon this subject. The 
author cites upwards of three thousand cases, which include, probably, all the 
American cases of any value, and the important English cases, especially those 
recently decided. But perhaps the more important feature of the book is the 
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full discussion it contains of the conflicting authorities, The sfbject is one 
upon which there is much conflict of authority. On some points this conflict 
seems to be irreconcilable, and on those the author, besides stating the con- 
flicting decisions, presents his own criticisms, which his careful study of the 
whole subject makes valuable. 

Aside from the introductory chapter, which treats of negligence and of con- 
tributory negligence generally, the subject is treated under the following titles: 
The Genera] Rule, under which are presented particular considerations affect- 
ing the plaintiff’s right to recover, and also particular considerations affecting 
the defendant’s liability; Comparative Negligence; The Imputed Contributory 
Negligence of Third Persons; The Rule as Affecting Railway Corporations, 
both as to passengers and as to strangers; The Rule as Affecting Highways 
other than Railways; The Rule as it qualifies the Law of Master and Servant; 
The Rule in Special and Particular Cases; The Burden of Proof; Law and 
Fact. 

The author’s style is clear and forcible. The index to his book would be 
much improved by more concise references to the text. 


THE AMERICAN REPORTS. — With Notes and References. By IRVING BROWNE. Vol 53. 
Albany: John D. Parsons, Jr., Publisher. 1886. 

Our readers are so well advised of our high estimate of this series of com- 
piled reports, carefully annotated, that we can add nothing to our previous com- 
ments. This volume includes the decisions of 1885 and 1886, in different States, 
thus giving us practically the latest published reports of those States grouped 
in a single volume. 

For those of the profession who lack ready access to large libraries, this 
series is of the highest value, almost a necessity. 


STUDIES IN COMPARATIVE JURISPRUDENCE AND THE CONFLICT OF LAWS.— By GEORGB 
MERRILL, A. B., third Senior Moderator in Experimental Physics, Trinity College, Dub- 
lin, Member of the New York Bar. Boston: Little, Brown & Co. 1886. 8vo. xii and 


7 pp. 

The author of these studies, as he himself says in his preface, has occupied a 
somewhat exceptional position, having been established as an American lawyer 
in Paris for a period of more than fifteen years. This position obliged him to 
make a thorough study of certain branches of the French law, as well as to ex- 
amine, for special purposes the laws of various States of the American Union, 
and to assist in the solution of numerous delicate and difficult questions, involv- 
ing the application of principles of which some are discussed in the present, and 
others will be (the author hopes) in a future volume. 

The subjects treated of are Nationality, Recovery of Primitive Nationality, 
Domicile, The Rights, Obligations, and Disabilities of Aliens, Civil Contracts, 
Commercial Contracts and Maritime Liens, Contracts by Correspondence, Bank- 
ruptcy and Insolvency. Upon these subjects the author states the law of the 
different nations of Europe and the American law. 

The author touchingly asks that indulgence be shown him with respect to any 
imperfections that may be found in this work, in view of the circumstance that 
he lost his sight before this work was commenced, and has since remained al- 
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most blind, wholly so, in fact, as regards the power of reading and writing. 
Much could be excused on this ground; but we have not found occasion to ex. 
ercise the indulgence asked for. Within the scope of the work which the author 
set out to perform, his book seems to be complete. He has not attempted to 
discuss the law historically, but has sought to give an accurate account of its 
present condition, and to aid in establishing a harmonious system of law be- 
tween all civilized nations. 

To those who have occasion to know the law of the countries upon the sub- 
jects discussed, this volume will have a practical value; and it is valuable as 
well to the student of international law. We commend it to the attention of 
ourreaders. We trust that the favorable reception of the present volume will 
induce the author to give to the public the additional volume which he intimates 
may follow this one. 

Our readers will recall several very interesting articles which the learned 
author has at different times contributed to this REViEw. 
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STUDIES IN COMPARATIVE JURISPRUDENCE AND THE CONFLICT OF Laws. By 
George Merrill, A. B., Third Senior Moderator in Experimental Physics, Trinity 
College, Dublin. Member of the New York Bar. Boston: Little, Brown & Co. 
1886. 
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Damages — Insurance. —In a case of a collision occasioned by the negligence of the 
officers or hands of one of the vessels, without any neglect, privity or knowledge of her 
owner; and where said vessel took fire and sank, with loss of cargo, and never com- 
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ADMIRALTY — Continued. 

pleted her voyage, nor earned any freight, but was afterward raised and repaired, and 
was then libelled and seized on behalf of the owners of her cargo, and claimed and 
bonded at her then value by her owner, who filed an answer and a petition for limited 
liability; and where it further appeared that the owner received certain moneys for 
insurance of the ship against loss by fire, held, that the owner was entitled to a limitation 
of liability to the value of its interest in ship and freight, under the act of 1851. That the 
point of time at which the amount or value of the owner’s interest in ship and freight is 
to be taken for fixing its liability is the termination of the voyage on which the loss or 
damage occurs. That if the ship is lost at sea, or the voyage be otherwise broken up 
before arriving at her port of destination, the voyage is then terminated for the purpose 
of fixing the owner’s liability. That the voyage was terminated when the ship had sunk, 
and that her value at that time was the limit of the owner’s liability, and that the subse- 
quent raising of the wreck and repair of the ship, giving her an increased value, had 
nothing to do with the liability of the owner. That no freight except what is earned is 
to be estimated in fixing the amount of the owner’s liability. That insurance is no part 
of the owner’s interest in the ship or freight, within the meaning of the law, and does 
not enter into the amount for which the owner is held liable. That the limitation of 
liability is applicable to proceedings in rem against the ship, as well as to proceedings 
in personam against the owner; the limitation extends to the owner’ property as well as 
to his person. That the right to proceed for a limitation of liability is not lost or waived 
by a surrender of the ship to underwriters. — Place v. Norwich & N. Y. Transportation 
Co., Sup. Ct. U. S., Alb. L. J., July 10, 1886. 


ARBITRATION. — Agreement to arbitrate — Effect of pending suit. — An agreement to 
submit to arbitration, with a stipulation for an award, and a judgment thereon, will not 
work a discontinuance of a pending suit. —Callinan v. Port Huron & N. W. Ry. Co., Sup. 
Ct. Mich., Alb. L. J., June 26, 1886. 


ASSIGNMENTS. — Voluntary assignment — Partnership as such has not a domicil — 
Partners in different States — Effect of assignment in one State. — A voluntary 
assignment for the benefit of creditors, the only consideration for which is the accept- 
ance of the trust by the assignee, is, in Massachusetts, invalid against an attachment, 
except so far as assented to by creditors, in which the assignment will protect property 
to the extent of the amount due to the asserting creditors. A partnership is not a legal 
entity having a domicil distinct from that of its members, though for purposes of taxa- 
tion it may be treated by statute as having a locality. A firm which does business in 
New York and in Massachusetts, and is composed in part of citizens of both States, is 
not bound in Massachusetts by an assignment made in New York which would be valid 


and effective in New York against citizens of that State. — Faulker v. Hyman, Sup. Jud. 
Ct. Mass., Rep., June 23, 1886. 


— Possession of Property by assignor. — An assignment for benefit of creditors is not 
defeated or rendered fraudulent because the possession of real estate continues in the 
assignor. — Rochester v. Sullivan, Sup. Ct. Arizona, June 17, 1886. 


ATTACHMENT. — Delay in delivery of personal property is not conclusive proof of 
fraud — Sale — Personal property — Possession —Attaching creditors. — Where 
3 a horse was purchased in 1880, but remained in seller’s possession until February 7, 1885, 
when it was delivered to the buyer, there was no such Jaches in assuming possession as 
to permit the attaching creditors of the seller to levy on said horse; the levy being made 
nine days subsequent to the delivery. While extraordinary delay in delivering posses- 
sion of personal property, claimed to have been sold to another, may be evidence as to 
the good faith of the sale, it is not conclusive proof of fraud.— Gilbert v. Decker, Sup. 
Ct. Err. Conn., At. Rep., July 7, 1886. 


Allegations in affidavit for— When not inconsistent with action for deceit. — 
In an action for the recovery of a sum for which goods were sold and delivered, an alle- 
gation in the complaint that the debt was contracted through fraudulent representations 
inducing the sale of the goods, so that defendant, upon the recovery of a judgment, 
could be arrested and imprisoned upon the execution, does not deprive the plaintiff of 
the right to an attachment on the ground that defendant had disposed of his property 
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ATTACHMENT — Continued. 
for the purpose of defrauding his creditors. — Whitney v. Hirsch, Daily Reg., Sup. Ct. N. 
Y., May 28, 1886. > 

— Corporate stock — Where it can be attached. — Where stock has been pledged, the 
obligation to reconvey is not a debt subject to a garnishee process; it being only possi- 
ble, in such a case, to reach asurplus before it is ascertained and becomes a debt, by 
attaching the stock subject to the pledge. For the purposes of an attachment, stockin a 
corporation has its situs where the corporation is located; and stock of a foreign cor- 

poration can only be attached or garnished in the State in which such corporation is 

located. — Winslow v. Fletcher, Sup. Ct. Err. Conn., At. Rep., June 16, 1886. 


— See FRAUD; PRINCIPAL AND SURETY. 


ATTORNEY. — Notice necessary to create lien for services. — Where an attorney, who 
is a member of a law firm composed of three persons, receives from a railway company 
a draft to deliver to a third person in the settlement of a lawsuit, and in such suit none 
of the members of the firm represented the railway company, or had anything to do with 
the case, a notice of an attorney’s lien served upon the other members of the firm than 
the one who actually received the draft, will not be notice upon the attorney receiving 
the draft, or make such attorney receiving the draft chargeable with negligence in deliv- 
ering the draft according to his instructions before the attorney serving notice of his 
lien has been paid or satisfied. — St. Louis & 8. F. Ry. Co. v. Bennett, Sup. Ct. Kan., Pac. 
Rep., June 24, 1886. : 


— Duties of defined in regard to advice given client. — An attorney is bound by the 
advice he gives his client. He cannot deal, thereafter, with the property, the subject 
of the advice, to his personal gain and to the prejudice of his client, who has acted on 
his advice. Before an attorney can be held to so strict an account, the full relation of 
attorney and client must exist. It should appear that he gave information as counsel 
upon facts presented to him fully and correctly by his client.— Doster v. Scully, U. 8. 
Cir. Ct. D. Kan., Kan. L, J., July 10, 1886. > 


— Fees in divorce cases — Separate action against husband cannot be main- 
tained.— At attorney at law cannot maintain a separate action against a husband for 
his fees accruing to him as attorney for the wife in an action brought by her for a 
divorce. Such fees are ancillary to the action for divorce.—Clark v. Burke, Sup. Ct. 
Wis., Rep., June 16, 1886. 


BaNKRUPTCY.—Subscription price to stock of corporation payable in install- 
ments— Action on, when good.—An assignee in bankruptcy is not bound to accept 
property of the bankrupt, of an onerous or unprofitable character. When the subscrip- 
tion price of the stock of a corporation is to be paid in installments and at such times as 
it may be called for and no call for the payment of the subscription has been made, at 
the time of the bankruptcy of this stockholder, a call afterwards made for an unpaid 
installment is not a provable claim against the bankrupt’s estate in the bankruptcy pro- 
ceeding; consequently the bankrupt’s discharge is no bar to an action for such unpaid 
installment.— Glenn v. Howard, Ct. App. Md., Md. L. Rec., May 29, 1886. 


BANKS AND BANKING.— Alteration of bank check — When bank is liable for pay- 
ment of altered check. —A fraudulent alteration of the date of a post-dated check, 
made by the payee after delivery of the check to him, and before the day of its true date, 
destroys the instrument, together with all rights and remedies upon it against the 
drawer; and if the bank pays the check before the true date, although in good faith and 
in reliance on the earlier date, fraudulently inserted, it cannot charge the amount paid 
against the drawer, nor recover it from him. — Crawford v. West Side Bank, Ct. App. N, 
Y., Kan. L. J., June 26, 1886; Lan. L. Rev., July 5, 1836. 


— Payment of draft — Mistake in payment of draft — Non-liability of bank. — 
Daniel Guernsey was the owner of a quarter section of land in Butler County, in this 
State. He formerly resided in Butler County, but at the time of the transactions here- 
inafter stated lived in Iowa. An unknown person, assuming the name of Daniel 
Guernsey, obtained a loan from S. upon the Guernsey land, and executed his notes and 
mortgages for the loan in the name of Daniel Guernsey. S. sent the amount of the loan 
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BANKS AND BANKING — Continued. 


by draft by mail, to the person executing the notes and mortgages, who said his name 
was Daniel Guernsey, and whose name he then believed to be Daniel Guernsey, and 
made the draft payable to the order of Daniel Guernsey, intending thereby the person 
to whom he sent the draft. A bank received this draft for a valuable consideration, in 
good faith, from the same person to whom it was sent, whom the bank believed to be 
Daniel Guernsey, and who indorsed the draft by that name. Held, although S. was mis- 
taken and deceived in the transactions, the person he dealt with was the person intended 
by him as the payee of the draft, designated by the name that he assumed in obtaining 
the loan, and that his indorsement of it was the indorsement of the payee of the draft by 
that name; and further held, under all the circumstances of this case, as the bank took 
the draft in good faith, and for value, S. cannot recover his loss from the bank.— 
Emporia Nat. Bank v. Shotwell, Sup. Ct. Kan., Pac. Rep., June 24, 1836. 


BENEVOLENT ASSOCIATIONS.— When exempt from taxation. — Under Public Statutes, 

chapter 11, section 5, clause 3, providing for the exemption of benevolent and charitable 
societies from taxation, a society which educates men in the diseases of the domestic 
animals, and the proper mode of dealing with them, is included within its provisions, — 


Mass. Society for Prevention of Cruelty to Animals v. City of Boston, Sup. Jud. Ct. Mass., 
Daily L. Rec., June 19, 1886. 


BILLS AND NOTES.—Indorsement—Parol evidence as to— When admissible, — 

Where there is a blank indorsement of a promissory note, it is competent to establish, 
by parol evidence, a different contract from that implied by law, but such evidence is 
not admissible to prove that there was no contract created by such an indorsement. — 
Geneser v. Wissner, Sup. Ct. lowa., N. W. Rep., June 26, 1886. 


Checks — Presentment — Diligence necessary to hold indorser — The holder of 
a check, which is payable at a place different from that in which it is negotiated, can 
recover of an indorser, if he use due diligence in forwarding it for presentment. The 
general rule is that he must deposit it in the bank on the day it is received or that next 
succeeding. In order to affect an indorser with notice of presentment and protest, the 
notary must have directed his notice to such indorser, at his proper post-office 
address. — Northwestern Coal Co, v. Bowman, Sup. Ct. Iowa, N. W. Rep., June 26, 1886. 


— Promissory note—Due-bill— When due.—An instrument for the payment of 

money, in the following form: ‘‘ December 20, 1882. Due P. Balcom the sum of two 
hundred and fifty dollars value received with interest at ten per cent per annum after 
four months from date, George S. Lee, M. J. Lee per George S, Lee.” Held, to be, in 
legal effect, a promissory note, and due and payable at the time of its execution. — Lee 
v. Balcom, Sup. Ct. Col., Pac. Rep., June 17, 1886. 


— Consideration—Compounding felony invalidates note.— Plaintiff seeks to 

recover the amount of a promissory note, given upon the settlement of a claim by 
defendant that plaintiff's son, while in the employ of defendants, had stolen his money, 
and alleged that the note was given to compound a felony, and was extorted from 
plaintiff by threats. The judge refused to charge, as requested by defendant, “ that if 
the compounding of a felony entered into, and formed a part of, the consideration of the 
note, the plaintiff could not recover;” and also, “that if the motive of the plaintiff in 
giving the note was in part for the purpose of compounding a felony, he could not be 
entitled to recover.” Held, error, and that if the consideration of the note was in any 
way affected by the compounding of a felony, or it entered into the same, or such a 
motive actuated the plajntiff in any respect, then the contract was illegal, and should 
not be upheld. — Haynes v. Rudd, Ct. App. N. Y., N. E. Rep., July 2, 1886. 


— Action against surety — Agreement between maker and surety before 
delivery — When no defense as to surety. — When a negotiable note was signed by 
L., as surety, upon the representation and promise of the maker that the same would 
also be signed by D. and S., as makers, and their signatures were not obtained, but Z. 
and T. signed the note as makers, without the knowledge or consent of L., held, that 
these facts did not constitute a defense to an action against L. as surety, by a holder of 
the note, in the absence of any showing that plaintiff had knowledge of the facts, or that 
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BILLS AND NOTES — Continued. 
the note had been delivered when the above agreement was entered into. — Micklewait 
v. Noel, Sup. Ct. lowa, N. W. Rep., July 3, 1886, 


— See CONTRACTS. 


Bonps. — Action on official bond — Defense— That surety signed on condition 
others would — When invalid. — The surety on an official bond signed it upon the 
representation that a large number of additional sureties would be obtained, which 
statement was never carried out. The space in the body of the bond for the insertion of 
the sureties’ names was left blank. In an action on said bond it was held to be no de- 
fense that the sureties signed their names upon the condition that the bond was not to 
be delivered until other sureties were obtained. The intention of a person who signs a 
bond, unless it be known to the one for whose benefit it is executed, is immaterial. — 
County of Carroll v. Ruggles, Sup. Ct. lowa, N. W. Rep., July 3, 1886. 


BREACH OF PROMISE, — Incapability of performance of physical functions — When 
not defense.— It is a defense to an action for breach of promise of marriage, that the 
plaintiff was incapable of performing the physical functions of marriage, which 
disability she had promised to have removed by a surgical operation before marriage, 
but had failed so to do.— Gruig v. Lerch, Sup. Ct. Pa., Pittsb. L. J., July 7, 1886. 


CHAMPERTY AND MAINTENANCE.— When an agreement to take halfof property in con- 
troversy will not be considered champertous. — Defendant was a devisee, undera 
will, of certain real estate, and the validity of the will was threatened in proceeding in- 
stituted in the surrogate’s court. He sought and retained plaintiff as attorney, and gave 
him a deed of the undivided half part of the property, taking back his covenant to con- 
duct the defense, paying all costs and expenses, and indemnifying defendant against 
liability, Held, that this did not constitute champerty, and the statute did not condemn 
such an agreement. The old rules regarding champerty are abrogated, except as pre- 
served by the statutes. The attorney may agree upon his compensation, and it may be 
contingent upon his success, payable out of the proceeds of the litigation. — Fowler v. 
Callan, Ct. App. N. Y., N. E. Rep., June 25, 1886; Daily Reg., June 23, 1886. 


ComMMON CARRIERS.— Railroad companies — Limiting liability— Destruction of 
goods in freight house.— The Michigan act of 1873, as to the rights and liabilities of 
railroad companies as carriers of freight, was intended to repeal the statute of 1867, so 
far, at least, as the last is covered by the first-named act; and, therefore, such a com- 
pany, in order to limit its common-law liability for loss by fire of goods committed to its 
care, is no longer compelled to resort to a contract wholly in writing, signed by the 
shipper. — Feige v. Mich. Cent. R. Co., Sup, Ct. Mich., N. W. Rep., July 3, 1886. 


CONSTITUTIONAL Law.— Obligation of contracts— State statute impairing — 
State power of taxation — Relinquishment— Presumptions as to— Statute — 
Effect of words—Act of former officer — Controlling effect upon successor 
and upon the force of the statute. —In determining whether a statute of a State 
impairs the obligation of a contract, the Supreme Court must decide for itself the exist- 
ence and effect of the original contract (although in the form of a statute), as well as 
whether its obligation has been impaired. The State is never to be presumed to have 
relinquished its power of taxation, unless its intention so to do is clearly expressed in 
language to that effect, The words of a statute being that certain railroad property 
“shall be exempt from taxation for ten years after the completion of said road within 
the limits of this State,” such words as distinctly exclude the time preceding the com- 
pletion of the road as the time succeeding the ten years after completion. The omis- 
sion of the taxing officers of a State to assess, in previous years, certain property can 
not control the duty imposed by law upon their successors, or the power of the Legisla- 
ture, or the legal construction of the statute under which the exemption is claimed. — 
Vicksburg S. and P. R. Co. v. Dennis, Sup, Ct. U. S.,Cent. L. J., July 2, 1886. 


— Power of State to regulate property created under a patent— Property de- 
voted to public use—Telephone—State regulation—Act limiting rental 
price of instruments —When constitutional. — The State has the right to prescribe 
the maximum price which a telephone company shall charge for the use of its tele- 

phones, and the act of April 13, 1885, limiting the rental price of such instruments, and 
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also the amount which shall be collected for conversations between cities and villages, 
is constitutional. The fact that the telephone and appliances are articles patented un- 
der the constitution and laws of the United States, while vesting in the patentee, hig 
heirs and assigns, the exclusive right for a limited time, to make, use and vend the tan- 
gible property brought into existence by the application of the discovery covered by the 
letters patent, does not preclude State regulation of the property thus brought into 
existence, In legal contemplation all the instruments and appliances used by a tele- 
phone company in the prosecution of its business as devoted to a public use, and prop- 
erty thus devoted tosuch use becomes a legitimate subject of legislative regulation, — 
Hockett v. State, Sup. Ct. Ind., Cent. L. J., July 9, 1886. 


—— County Courts — Place of holding — Power of Legislature to designate county 
seat. — The Legislature had no constitutional power to provide by law that the terms 
ot the district court of a single county shall be held every year at a place designated in 
the act, which is not, and never has been, the county seat of such county. A juror who 
attends a court at a place where there was no legal authority for holding such court ig 


not entitled to his fees.— Coulter v. Board of Commrs. of Routt Co., Sup. Ct. Col., Pac, 
Rep., July 8, 1886. 


— Municipal corporations — Special privileges — When constitutional. — A stat- 
ute enacted for the protection of a municipal corporation, if it relates to the exercise of 
a governmental power, is not unconstitutional because it does not also apply to persons 
or private corporations, or even to other municipal corporations. A municipal corpora. 
tion, being a governmental agency, does not stand upon the same footing as to legisla- 
tion as individuals or private corporations save where it lays aside its sovereignty or 
public character, and acts in matters not governmental. A statute providing that 
no action for damages of any character whatever to either person or property shall be 
instituted or maintained against appellee “ unless such action be commenced within six 
months after the accrual of the cause of action,” is held not to be unconstitutional in an 
action against the city to recover for injuries to property resulting from a street im- 
provement. — Preston v. City of Louisville, Ct. App. Ky., Ky. L. Rep., June, 1886. 


—— Judicial power — Authority of Governor to remove police commissioners. — 

The power conferred on the Governor of the State by section 1872 of the Revised Statutes, 
as amended by said act, to remove any member of the Board of Police Commissioners, 
is administrative, and not judicial,in its nature; and, therefore, not in conflict with arti- 
cle 4, section 1, of the constitution, conferring judicial power on the courts of the State. 
Where charges, embodying facts that in judgment of law constitute official misconduct, 
are preferred to the Governor, of which notice is given the members charged, and he, 
acting upon the charges so made, removes them from office, his act is final, and can not 
be reviewed or held for naught in this court ona proceeding in quo warranto, whether he 


erred or not in exercising the power so conferred on him. — State v. Hawkins, Sup. Ct. 
Ohio, Rep., June 16, 1836. 


—— Curative act — Irregular assessment — Vested rights. — When there has been 
a sale of property, levied upon under an assessment irregularly made, and the rights of 
parties have become vested before any curative legislation took effect, such rights can 


not be interfered with by a sale under the levy. — Daniells v. Watertown Tp., Sup. Ct. 
Mich., N. W. Rep., July 3, 1886. 


—— Ordinances restricting trade — When invalid.— The ordinances of the city of 

San Francisco give the Board of Supervisors authority, at their discretion, to refuse per- 
mission to carry on laundries, except where located in buildings of brick or stone. The 
appellants applied for and were refused permission, and thereafter they were convicted 
of a violation of the above ordinances, and sentenced to imprisonment. Held, that the 
ordinances were unconstitutional and invalid. — Yick Wo v. Hopkins, Sup. Ct. U.S., 
Alb. L. J., June 19, 1886. 


— Constitution of Pennsylvania— Election law. — By “ any election law” in the 

constitution of Pennsylvania is meart any act of Legislature passed or to be passed for 
the purpose of purifying elections. An act prohibiting and punishing frauds at primary 
elections or nominating conventions is an election law. The act of June 8, 1881, “ to 
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ges, prevent bribery and fraud at nominating elections, nominating conventions,” etc., is 
un- constitutional. A person who is seeking to obtain a nomination for office is a candi- 
his date within the meaning of article 8, section 9, of the constitution; hence, if while in 
an- such position, and before obtaining the nomination, he violate the act of June 8, 1881, he 
the forfeits his right to the office to which he may be elected, and will be ousted on quo 
nto warranto. — Leonard v. Commonwealth, Sup. Ct. Pa., Rep., June 16, 1886; Pittsb. L. J., 
le. June 23, 1886. 

= — See CRIMINAL Law; MUNICIPAL CORPORATION, 

ConTRACT.— Church subscription— Authority to collect and method of recov- 
ty ery defined. — Where the subscription paper to a church subscription shows the name 
ms of a certain person as the treasurer to receive the subscriptions, he will be considered 

in as the legally authorized treasurer, in the absence of any other proof. Subscribers for 
ho specific sums may be sued separately by the person duly authorized to collect the sub- 
is scriptions. — Landwerlen v. Wheeler, Sup. Ct. Ind., Rep., June 23, 1886. 
wc. — Condition that party is to be satisfied —Must be alleged and proved.— 
Where goods are sold upon condition that the purchaser shall be satisfied to be bound, 
t- the vendor must allege and prove such satisfaction to justify a recovery on the con- 
ot tract.— McClure v. Briggs, Sup. Ct. Vt., Rep., June 23, 1886. 
hs — Construction of written agreement.—In construing a written agreement in 
as which the parties claim the words and expressions contain their true intent and mean- 
a- ing, and there is no claim of fraud or mistake, there should be given to each word and 
or expression that plain and obvious meaning which the context and the whole instrument 
at require to make each part consistent with the whole, and which will secure and carry 
e into effect the object of the parties. When a written agreement consists of more than 
ix one distinct writing or contract, the different provisions of all the parts should be given 
n due weight in ascertaining the intended meaning of any portion of the same; but if the 
? language is clear and distinct, and the plain and obvious meaning of the words is con- 
sistent with the whole instrument, such meaning must be taken as the intended mean- 
= ing of the parties, unless other parts of the agreement not only admit of, but require a 
, different construction. —Cincinnati S. & C. R. Co. v. Ind. R.& W. Ry. Co., Sup. Ct. Ohio; 
% N. E. Rep., June 25, 1886. 
‘ — Negligence in signing— Effect of— Married woman pledging her separate 
S property for her husband's debt — Position of. — A party who signs a written con- 
’ tract without reading it, or causing it to be read to him, where there is an opportunity 
, afforded him of doing so, is guilty of such negligence as will prevent him from escaping 
¢ from the legal effect of the contract. A married woman who pledges her separate 


property by mortgage or otherwise to secure the debt of her husband, occupies the posi - 
tion of asurety. Where parties agree upon a consideration, the court will not disturb 
their contract. — Keller r. Orr, Sup. Ct. Ind., N. E. Rep., June 25, 1886. . 


— Validity —Gambling — Differences— Settlement by —Pledge of collateral, 
when binding on mortgagee. —If it appears that under the contract the parties, or 
either of them, contemplated the delivery, or possibility of delivery, of the goods, trans - 
actions between a broker and his principal for the purchase and sale of grain are not 
void as gambling contracts, though they resulted in the settlement of the price by the 
payment of differences, without delivery of the grain. Where a mortgagee has author- 
ized a third party to pledge the mortgage and note for the purpose of raising money for 
such party’s use, and they are, in fact, pledged to secure an antecedent debt, such 
pledge is good, as against the mortgagee. — Hakes rv. Myrick, Sup. Ct. lowa, N. W. Rep., 
July 3, 1886. 

— Damages—Provision for liquidated damages — Effect of.— The presence, in 
a written contract, of a provision for liquidated damages in case of its breach, does 
not, of itself, necessarily render the contract an alternative one, nor give to the party 
bound the option to pay the damages and break his contract.— Crane v. Peer, Ct. 
Chan. N. J., At., Rep., June 9, 1886. 

— Warranty — Delivery of ore of designated quality — Test — Time allowed. — 
By a contract under seal complainant covenanted to mine, and deliver to defendants 
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on board cars at Franklin, 1,000 tons of Franklinite ore per month for a year, guarantee. 
ing that the ore should contain at least 26 per cent of oxide of zinc, and agreed that 
on his failure to do so for 30 days, defendants might take possession of the mine after 
giving him 30 days’ notice of their intention. Defendants agreed to analyze the ore, and 
pay for each month’s delivery on the fifteenth day of the succeeding month, ata desig- 
nated scale of prices for all ore delivered containing 26 per cent or more Zn. O., and at 
prices to be thereafter agreed on for all inferior ore accepted by them. Held, that de- 
fendants were not bound to test the ore before receiving it on the cars at Franklin, but 
might test it after it was unloaded at their works in Bethlehem; and that by accepting 
ore they were not estopped from showing that it contained léss than 26 per cent of Zn. 
©. — Trotter v. Heckscher, Ct. Err. and App. N. J., Rep., June 9, 1886. 


—— Mutuality — When doctrine does not apply— When statute of frauds is 
avoided. — The doctrine of mutuality does not apply where the contract, upon which 
mutuality is claimed to exist is only incidentally introduced into the case on trial as a 
matter of evidence. The statute of frauds does not apply to any contract (not in regard 
to real estate) capable of being performed in less than a year; and the performance, by 
one of the contracting parties, of his part, within that time, will take the contract with- 


out the provisions of the statute. — Horner v. Frazier, Ct. App. Md., At. Rep., June 9, 
1886, 


—— Construction of— As to party walls.— L. built a wall five stories high on the east 
line of his lot, half on his own land and half on the adjoining lot, with the owner of 
which he had no agreement. Afterwards F. having acquired the adjoining lot, and de - 
siring to build a ten story building, a contract was made, providing that F., in construct - 
ing his building “ may use for that purpose as a party wall (with the right to add to the 
height thereof), so much of the east wall of L.’s building as he may desire; F. agreeing 
to strengthen said wall, and the foundation thereof, by making such additions thereto, 
upon the east side thereof, as may be required to prevent any and al! injury or damage 
to L.’s building, by reason of the use of said wall by F.” Additions were made to the 
wall on the east side, but it appeared that it was impossible adequately to strengthen the 
foundations by additions on the east side alone, and that in order to erect the building 
at all, additional foundation supports on the west side were necessary, which, however, 
might be confined wholly beneath the ground. L. filed his bill to enjoin F. from mak- 
ing any constructions whatever west of the lot line. Held, that by the contract the ex- 
isting wall, and any height that might be added to it, became a party wall, with all the 
mutual easements of support belonging to party walls. That the purpose of the con- 
tract was to provide for the erection of a ten-story wall, and the necessary support 
therefor was granted by implication. That the words “ on the east side thereof,” in the 
contract, refer only to the additions made to the wall; and that as to the foundations, 
it was the right and duty of F. to strengthen them by the usual and reasonable method 
prevailing in that locality, so as to prevent injury to L.’s building; but that method 
should be followed which will occasion the least inconvenience to L. The contract 
should be so construed as to make it effectual and not inoperative. A party ought not 
to be allowed to come into a court of conscience, and demand equitable relief on the 
ground that the words he has used in making a contract, if construed literally, do not 
mean anything, and for that reason the contract is impossible of execution. — Field v. 
Leiter, Sup. Ct. Ill., Ch. Leg. N., May 22, 1886. 


—— Consideration— Moral obligation Express promise - When valid.— The 
duty to perform a positive promise, which is not contrary to law or to public policy, or 
obtained by fraud, imposition, undue influence, or mistake, is an obligation in morals, 
and being so, it is a sufficient consideration for an express promise. A. gave to B.,who 
had been employed by him (A.) for a number of years as saleslady, a due bill for $3,000, 
payable within one year after his death. This due bill was given in pursuance of an 
agreement wherein he agreed to give her the same, and stated that it was for additional 
compensation for services rendered. A. died, and his executors on suit being brought 
on the due bill, set up want of consideration. Held, that the services rendered, 
although partly paid for were sufficient consideration for the due bill. — Bentley v. 
Lamb, Sup. Ct. Pa., At. Rep., June 16, 1886. 
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— Promissory note — A writing. —‘‘ Two years from date, for value received, I prom- 
ise to pay to J. 8. King, or bearer, one ounce of gold” is not a promissory note, but a 
simple contract for the delivery of merchandise. A writ brought in the name of an 
assignee of such contract for the delivery of merchandise is bad on demurrer, when the 
declaration is wanting in proper averments as to consideration, value, breach, and dam- 
ages. — Roberts v. Smith, Sup. Ct. Vt., At. Rep., July 7, 1886. 


— Validity — Gambling — Option deals — When plaintiff may recover. — A. and 
B. entered into a contract whereby A. sold to B. 25,000 barrels of oil, at $1.25 per barrel, 
to be delivered at buyer’s option, at a certain time in accepted receipts, etc. “ Should 
notice be given, delivery shall be made on the sixth day of February, 1883. Place of de- 
livery, Bradford, Penna.” On February 6, 1883, A. tendered to B. a proper certificate for 
the oil, which was refused. A. then sold the oil at $1.044 at the exchange, and brought 
suit against B. for the difference. Held, that this was not a gambling contract, and that 
plaintiff could recover. — Scofield v. Blackmarr, Sup. Ct. Pa., At. Rep., June 16, 1886. 


— See EVIDENCE; RAILROADS. 


CORPORATIONS. — When action of majority will create a trust in favor of minor- 
ity -How followed— Stockholders — Relation of majority and minority. — 
When a number of stockholders combine to constitute themselves a majority, in order 
to control the corporation as they see fit, they become, for all practical purposes, the 
corporation itself, and assume the trust relation of the corporation towards its stock- 
holders; and, if they seek to make profit out of it at the expense of those whose rights 
are the same as their ovrn, they are unfaithful to the relation they have assumed, and 
are guilty, at least, of constructive fraud. Although the minority of the stockholders 
cannot complain because the majority have dissolved the corporation and sold its prop- 
erty, they may justly complain where the majority, while occupying a fiduciary relation 
towards the minority, have exercised their powers in a way to buy the property for them- 
selves, and exclude the minority from a fair participation in the fruits of the sale. 
Under the rule of equity which entitles those whose property has been misapplied by 
an agent or fiduciary to follow it into any form in which it has been converted, and 
impress it with a trust whenever its identity can be traced, or, at their election, to 
recover the value of the property in any form in which it has been transmuted, where 
the majority of the stockholders merge the business and property of the corporation 
with other business and properties belonging to themselves and embark the whole ina 
joint venture and sell the corporation’s property tu themselves, the inquiry, in a ques- 
tion with the minority, is, what is the property worth to the purchasers as a constituent 
of their general properties? The minority of the stockholders have an equitable lien, 
to the extent of their interest, upon the property of the corporation which has been 
sold by the majority to themselves, in breach of their fiduciary relation.— Ervin rv. 
Oregon Ry. and Nav. Co., U. §. Cir. Ct. S. D. N. Y., Fed. Rep., June 29, 1886. 


— Forfeiture of franchise — When it occurs. — Where a corporation is created under 
an act which provides that if the company shall not proceed to carry on its work, etc.. 
within two years from the date of its letters patent, its rights and privileges shall 
revert to the commonwealth, a failure to so proceed is ipso facto a forfeiture of its 
franchises without such forfeiture being judicially ascertained and declared. —Com- 
monwealth v. Lykens Water Co., Sup. Ct. Pa., Pittsb. L. J., July 7, 1886. 


— Relations with its directors —Illegal and void contract — Agreement to pay 
director for past services, void.— A contract between a corporation and a director 
thereof, embodied in a resolution, for the passage of which the director’s vote was 
necessary and was given, is invalid. An agreement to pay a 4irector for past services 
rendered to the corporation, is deemed to be without consideration. A petition which 
states that the plaintiff was employed as the secretary of a corporation at a given 
salary under a resolution passed by a majority vote of the board of three directors, of 
which he was one, does not state a valid contract. — Bennett rv. St. Louis Car Roofing 
Co., St. Louis Ct. App., Cent. L. J., June 18, 1886. 


— Mortgage by, when invalid.— A mortgage by the president and treasurer of a cor- 
poration, the two officers being the same individual, made without special authority 
therefor, to secure past indebtedness, and made without the knowledge or acquiescence 
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of the directors of the corporation, and without any evidence of ratification of the cor. 
poration, is invalid. — England v. Dearborn, Sup. Jud. Ct. Mass., Daily L. Rec., June 16, 
1886, 


—— Conditions of admission to charitable institution, when valid. — The articles 
of incorporation of an institution for aged persons, provided that “ aged people of both 
sexes of good moral cheracter, under such conditions and rules as may be prescribed 
by the constitution and by-laws of the corporation”? might find an asylum therein. One 
of the conditions of admission, besides the stipulated entrance fee, was that “ the appli- 
cant should transfer to the institution all the property that he had at the time.” Held, 
that an agreement made in pursuance of such provisions was neither “ ultra vires nor 
against public policy.” — Prest., etc., German Aged People’s Home v. Hammerbacher, 
Ct. App. Md., Md. L. Rec., June 12, Iss6. ' 


Lien of workmen— President not entitled to lien.— The president of a manu- 
facturing corporation is not entitled to the lien, given by the act, for what he earns 
while serving the company as president. He is a member of the corporation as well as 
an officer, and therefore is part of the head or force which employs, and cannot be both 
employer and employe, as the act now stands. To give a preference to the members of 
a corporation for sums claimed by them for seryices would be against the true spirit 
of the act, and against public policy. — England’s Exrs. v. D. F. Beatty Organ and Piano 
Co., Ct. Chan. N. Y., At. Rep., June 16, 1886, 


CRIMINAL Law. — Homicide to prevent felony. — Defendant had been sent by railway 
managers to guard the track and arrest parties putting obstructions on it, with the 
promise of a reward for the arrest and conviction of such parties or for the killing of 
of them while attempting to wreck atrain, He shot and killed the deceased while he 
was in the act of putting an obstruction on the track, but at a time when no train was 
due. The act of obstruction was a statutory felony. Held, that defendant's act was 
murder. — Weaver rv. State, Ct. App. Texas, Alb. L. J., May 22, 1886. 


—— Criminal procedure — Homicide — Evidence — Relevancy — Exclusion of evi- 
dence tending to decrease probability of State’s hypothesis —When proper. — 
On the trial the prosecution gave evidence tending to show that the deceased was 
killed by the defendant’s shooting him with a certain gun, that the defendant procured 
such gun from his brother, and proceeded with it for a considerable distance along the 
railroad; that he was seen in possession of the gun at several places between the place 
where it was claimed be procured it and the place of the homicide. In rebuttal the 
defense offered to show that, at a place nearer the place of shooting than any testified to 
by the witnesses for the prosecution, the defendant was seen without having the gun in 
his visible possession; this evidence was excluded, Held, that in the absence of an 
offer to show that the defendant had parted with the gun, so as to have lost his con- 
trol over it, the exclusion of such evidence was not error. —State v. O’Neil, Sup. Ct. 
Ore., Cent. L. J., May 21, 1836. 


—— Embezzlement — Evidence — Confession of previous misconduct — Whenad- 
missible.— A witness, at the trial of the defendant for embezzlement, testified that on 
acertain day she paid the defendant $61 upon an account due defendant’s employer. 
The defendant testified that he took the money, and put it, as received, in the money 
drawer, or gave it to the book-keeper. The entry made by the defendantin a cash- 
book credited witness with the payment of $50 only on the day on which the embezzle- 
ment was alleged to have taken place. The defendant objected to an inquiry of the 
cash-keeper whether his cash overran thatday, Held, that the question and answer 
were admissible. Ifa conversation subsequent to the alleged acts of embezzlement 
there was evidence that the defendant admitted that he had been taking money from his 
employer ever since he began work for him, but could not tell how much he had taken; 
no allusion being made to the specific matters charged in the indictment in words or 
figures. Held, that the instruction of the presiding judge that the jury should not con- 
sider the confession, unless it had reference to some of the specific matters charged in 
the indictment, was sufficiently favorable to the defendant. A confession which relates 
to acourse of conduct pursued by the defendant during his whole employment in the 
service of a person whose property he is alleged to have embezzled, necessarily has 
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reference to and characterizes all the acts and matters charged to have been done within 
that time. —Commonwealth v. Sawtelle, Sup. Ct. Mass., Crim. L. Mag., June, 1886. 


— Cumulative sentences — When invalid. —Where a party, sentenced for one felony 


to twelve years’ imprisonment (the prison authorities having the power to shorten the 
term for good conduct), is also sentenced for another felony to a term of three years 
“from and after day imposed,” the second sentence is too uncertain and indefinite as 
to the time of its commencement, and in the absence of statute can not be upheld. — 
Lamphere’s Case, Sup. Ct. Mich., Kan, L. J., July 10, 1886; Alb. L. J., May 29, 1886. 


— Appeal — Evidence — Exclusion of— When immaterial. The accused is not 


injuriously affected by the exclusion of evidence, except the evidence offered would 
have impaired the circumstantial evidence against him. Evidence of threats and de- 
clarations of third parties ought to be refused, except they be part of the res geste, or 
form links in a chain of evidence connecting with the crime itself. — State vc. Brandet, 
Sup. Ct. Err. Conn., At. Rep., June 16, 1886. 


— Evidence of threats of third persons—Incompetent, when.—On a criminal 


trial, evidence of threats and declarations of third parties are incompetent, unless part 
of the res geste, or links in a chain of evidence connected with the crime itself. — State 
v. Brandet, Sup. Ct. Err. Conn., Alb. L. J., July 3, 18386. 


— Jurisdiction — Crime committed partly in one county and partly in an- 


other—Constitutionality of statute giving jurisdiction to either county. — 
A conspiracy to take the life of the deceased was formed in Martin County. Pursuant 
to that conspiracy he was seized and bound. After such seizure he was taken into the 
county of Orange and there killed. Held, that under the statute of Indiana, providing 
that where a crime is committed partly in one county, and partly in another, the juris- 
diction is in either, the courts of Martin County had jurisdiction. <A statute providing 
that when a crime is committed partly in one county and partly in another, jurisdiction 
is in either, is constitutional; and where the assault is made in one county, and the 
killing done in another, the court of the county where the assault was committed, has 
jurisdiction. — Archer r. State, Sup. Ct. Ind., N. E. Rep., July 2, 188. 


— Self-defense— Only reason for resisting arrest.— The taking of human life is 


not justified by the fact that it is necessary to prevent an unlawful arrest. Such an ar- 
rest is but a trespass on the person and liberty of the citizen, and in resisting the arrest 
he is not justified in taking the life of the trespasser unless it is necessary to save his 
own life or to save his person from great bodily harm. — Creighton vr. Commonwealth, 
Ct. App. Ky., Ky. L. Rep., June, 1886. 


— Constitutional law —Fourteenth amendment— Prosecution by informa- 


tion. — The provisions of the Federal constitution do not apply to criminal prosecutions 
under State laws, except in cases where the States are named. The fourteenth amend- 
ment to the Federal constitution does not apply to the States; but, where the constitu- 
tion of the State provides for the prosecution of felonies by information, a prosecution 
by information is not in violation of the provisions of thatamendment. An information 
can not be rightfully filed against a defendant at a term of court to which he was recog- 
nized to appear, after the grand jury had been discharged without finding an indictment 
against him. Statutes are to be construed as parts of one great and uniform system of 
law. — State v. Boswell, Sup. Ct. Ind., Crim. L. Mag., June, 1886. 


— Liquor selling — Unauthorized sale by servant, when a defense.— Upon a 


complaint charging that defendant unlawfully sold intoxicating liquors between 
the hours of eleven at night and six in the morning, if it is shown that defendant gave 
strict orders to his servants that no sale should he made after eleven o'clock, and gave 
these instructions in good faith, intending them to be obeyed and enforced, and if a 
sale were made without his knowledge, he can not be guilty of the offense charged. — 
Commonwealth v. Wadendorf, Sup. Ct. Mass., Crim, L. Mag., June, 1886 


— Insanity as a defense — Test of accountability. — The legal test of the accounta- 


bility of a criminal for his acts is his mental ability, at the time of the commission of the 
crime, to discriminate between right and wrong, with respect to the offense charged in 
the indictment. — U. S. v. Young, U. 8. Dis. Ct. E. D. N. C., Crim. L. Mag., June, 1886. 
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—— Homicide — Presence of accused at view by jury of locus in quo— Miscon.- 
duct of counsel — When neither will warrant reversal.— In a prosecution for 
murder, where an order has been duly made by the trial judge, under section 1119, 
of the Penal Code California, for the jury to view the place in which the offense was al. 
leged to have been committed, a modification of such order by the judge, out of court, 
and without the knowledge of the defendant, is not prejudicial error if such modification 
was to the advantage of the defendant. If, in making such view the jury are transported 
to the locus in quo in several wagons, which were at all times within sight of each other, 
and during an intervening night occupied rooms ata hotel to which access by others 
was impossible, the requirement that the jury should be keptina body is sufficiently 
complied with, Absence of the defendant from the court room for an inappreciable 
space of time during the trial will not warrant a reversal. The fact that the jury whis- 
pered among themselves while viewing the place of the homicide will not warrant are- 
versal. The fact that counsel for the prosecution, in addressing the jury, stated the 
impression made on himself on hearing of the homicide, while objectionable conduct, 
will not warrant a reversal if such statement were made in reply to similar remarks 
made by counsel for the defendant. — People v. Bush, Sup. Ct. Cal., Crim, L. Mag., June, 
1886. 

— Homicide — Self-defense — Instruction —When erroneous.— An instruction that, 
to constitute justifiable or excusable homicide on the gronnd of self-defense, “ the kill- 

ing must be done under a well-founded belief that it was absolutely necessary for the 

defendant to kill the deceased to save himself from death, or to save himself from great 

bodily harm,” is erroneous. — Bryant r. State, Sup. Ct. Ind,, N. E. Rep., June 25, 1886. 


DAMAGES. — Measure of in cases of malicious arrest —Actual damages — Puni- 
tory damages. — Actual damages are those for which the injured party is entitled to 
recover, for wrongs received and injuries done when none were intended. When the 
injuries and suffering were intended, or occur through carelessness or negligence 
amounting to a wrong so reckless and wanton as to be without palliation or excuse, 
punitory damages may be given.— Ross rv. Leggett, Sup. Ct. Mich., N. W. Rep., July 3, 


1836, 


—— Malicious prosecution — Probable cause — Malice — Proof. —The want of prob- 
able cause, without malice, is not sufficient to sustain an action for malicious prose- 
cution; and malice must be proved as a fact; for, while it may be inferred from want 
of probable cause, its existence is for the jury. It cannot be inferred from mere want of 
probable cause, when disproved by other circumstances. — Emerson v. Cochran, Sup. 
Ct. Pa., At. Rep., June 30, 1886. 


—— Intoxicating liquors — Action for damages for death o/ husband — Acts of 
wife contributing to the injury — Effect of on recovery—Evidence as to 
habits of deceased.—In an action by a widow to recover damages from a seller of 
beer for the death of her husband, alleged to have occurred as a consequence of his 
becoming intoxicated through defendant's fault, the fact that plaintiff had been accus- 
tomed to give deceased, at his request, portions of his earnings, previously deposited 

2 with her by him, though she had reason to know that he would purchase liquor with the 
money, should not bar her recovery, but should be left to the jury, to be considered as a 
fact in the case. In an action by a widow to recover damages for the death of her hus- 
band, while in a condition of intoxication, produced through defendant’s wrongdoing, 
the fact of deceased having been an habitual drunkard for twenty years preceding his 
death should not be received in evidence to affect the measure of damages. Undera 
law forbidding the sale of liquor to habitual drunkards, the right of action of a widow 

against a liquor seller for damages for her husband’s death through the wrong-doing 
of such liquor seller depends upon the character of her deceased husband for sobriety, 
and evidence therefore showing his habits is admissible. — Huff v. Aulman, Sup. Ct. 

Iowa, N. W. Rep., June 26, 1886, 


—— See CONTRACT 


DEED. — Restriction in — When injunction will lie to enforce. — Where a deed con- 
tains a recital that the land is taken by the grantee subject to certain stipulations of. 
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former owners as to building, and one of the said stipulations is that nothing shal] be 
erected south of a certain line, a subsequent grantee will be enjoined from erecting a 
bay window which extends beyond the said line, at the suit of an adjoining owner 
whose estate is derived from one who took title from the same grantor as did the first 
mentioned grantee. — Payson v. Burnham, Sup. Jud, Ct. Mass., Rep., June 16, 1886, 


EASEMENTS. — Restriction — Way for all purposes— Adverse user for 21 years 


will destroy — Right of owner of servient tenement. — Where there is no limita- 
tion or restriction as to the purposes for which a right of way or the land to which it 
leads should be used, it may be used for any purpose to which it may from time to time 
be legitimately applied. Adverse user for twenty-one years or more will destroy a right 
of way, either in whole or in part, according to the circumstances, The owner of the 
servient tenement has the right of passage over the way, and also the right to remove 
from the banks sand, gravel, etc., provided that, in so doing, he does not interfere with 
the reasonable enjoyment of the way by the owner of the dominant tenement. — Green- 
mount Cemetery Co, App., Sup. Ct. Pa., At. Rep., June 30, 1886, 


— In public streets — Right of owner of soil — Right of public. — The public ease- 


ment in a public street is the public and common right to use the same for the passage 
of persons and property, and for purposes incidental to such passage. The owner of 
the soil over which a street is laid has the right to insist that a street shall be used for 
the legitimate purposes of its creation and existence, and in a manner proper to effect- 
uate the same. When a street is beiitg used for the purpose (legitimate in its general 
nature) of the passage of persons and property, but objection is made to the mode of use, 
the question of rightfulness depends upon whether the use objected to is consistent or in- 
consistent with the common public usein which every person is entitled toshare. This 
question of consistency or inconsistency is a question of law. That is to say, it is for 
the court to determine whether a manner of using a street complained of is or is not, all 
things considered, a substantial infringement upon the common public right. — Newell 
v. Minneapolis, etc., and M. Ry. Co., Sup. Ct. Minn., Am. L. Reg., July, 1586. 


Presumption in favor of possession— When it arises.—If the possession 
of a parcel of real estate or user of an easement therein, as of a right of way over 
it,can be accounted for consistently with the rights of one having the title thereto, 
no presumption arises in favor of the possession as against such person. Where 
a railroad fails to give security for the payment of damages, the right and authority 
of the corporation, during that time, to enter upon and use said land, except for cer- 
tain specified purposes, ceases. — Smith rv. N. Y. & N. E. R. R., Sup. Jud. Ct. Mass., Ch. 
Leg. N., June 12, 1886, 


— Several tenements in one estate arranged with open and visible depend- 


encies and benefits—Sale of one confers easement— When estoppel to 
deny — Easement arises. — When the owner of two tenements, or of an entire es- 
tate, has arranged and adapted these so that one tenement derives a benefit and advan- 
tage from the other of a permanent, open, and visible character, and he sells the same, 
a purchaser takes the tenement or portion sold with all the benefits and burdens which 
so appear at the time of the sale to belong to it. It is not necessary, in such a case, that 
the easement claimed by the grantee must be really necessary for the enjoyment of the 
estate granted. When the owner of property has made sales by reference to a private 
plat showing an alley or other easement, and assured the purchaser that such plat will 
be recorded, and the purchaser invests his money on the faith of such representations, 
the grantor will be estopped to deny the existence of such easement. — Cihak v. Kleke, 
Sup. Ct. IIL, N. E. Rep., June 25, 1886. 


ECTMENT. — Both parties claiming under same title—Implied admission of 
its validity. — When both parties to an action of ejectment claim under the same per- 
son there is animplied admission of title in him. B. purchased certain land from E. 
and devised it to her husband for life with remainder in fee to plaintiffs. After her 
death her husband married again, and upon his death his widow married one S. In 
ejectment by the remainder-men against the widow of the husband and her tenants, 
held, that the plaintiffs were not bound to show possession in E. — Jones rv. Bland, Sup. 
Ct. Pa., Leg. Int., June 25, 1886; Pittsb. L. J., July 7, 1886. 
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Equity. — Assignment — What constitutes, in equity.— Any writing or act which 

clearly indicates that the assignor intends to make over a fund belonging to him amounte 
in equity to an assignment of the fund. At law, an order drawn by a creditor on hig 
debtor, in favor of a third person, will not give the third person a right of action against 
the debtor unless he accepts the order, but equity will treat an unaccepted order as a 
valid assignment of the debt if the order has the support of a valuable consideration, but 


not if itis without such support. — Brokaw v. Brokaw’s Exrs., Ct. Chan. N. J., At. Rep., 
June 9, 1886. 


EVIDENCE. — Declarations as part of res geste — When aimissible. — Declara- 
tions of the engineer of a railroad train, made five minutes after an accident occurred, 
and after a child who was run over by the train had been removed from under the car, 
and carried away a quarter of a mile or more, are not admissible in evidence, against 
the defendant railroad company, as part of the res geste, for the purpose of showing the 


negligence of the engineer.— Durkee v. Cent. Pac. Co., Sup. Ct. Cal., Pac. Rep., June 
24, 1886. 


— Violation- of liquor laws —Freight-book entries to show who was con- 

signee. — Entries in the freight book of a railroad at one of its stations may be offered 
in evidence to show to whom prior consignments of goods of like character had been de- 
livered, in a case where a question arises as to the consignee of goods consigned witha 
similar way bill to that received by the agent where such entries were made. — State v. 
McEvoy, Sup. Ct. Iowa, N. W. Rep., June 26, 1886. 


—— Parol proof of contents of suppressed papers.— Wiiere documentary evidence 
has .been destroyed, secondary or parol evidence may be adduced to show what‘ the 
destroyed papers contained; and the prima facie Case will be against the party who has 
destroyed or concealed the documentary evidence. — Love v. Dilley, Ct. App. Md., At. 

Rep., June 16, 1886. 


—— Parol evidence, when admissible to explain indefinite clause — Interpolated 

clause in written agreement.— When a written agreement, in duplicate, has 
been, after its execution by one of the parties, interlined by the other party, before 
signing, with words not certain and definite, parol evidence of subsequent conver- 
sation between the parties is admissible to explain the bearing it was intended to have 


upon the contract. — Jenkinson v. Monroe Bros. & Co., Sup. Ct. Mich., N. W. Rep., July 
3, 1886. 


—— Memoranda —When admissible. — Memoranda of disputed items covering a period 
of ten years, made on a loose strip of paper found by an administrator in his intestate’s 
desk used by him in his dwelling-house, without any proof that they were original en- 
tries, except the appearance of the paper, or that they were made at or about the time 
when the right of charge first accrued, or that it was the intestate’s custom to make 
charges in like manner, although the administrator testified that they were in his hand- 
writing, are not admissible when offered, not to refresh the recollection, nor to cor- 
roborate the testimony, of a witness, but as independent evidence to prove that the 


defendant was indebted to the intestate. — Barber’s Admr. v. Bennett, Sup. Ct. Vt., At. 
Rep., June 16, 1886. 


—— See BILLS AND NOTES; CRIMINAL Law; FRAUD; INSURANCE (FIRE); LIBEL AND 
SLANDER. 


EXECUTION. — Exempt property of absconding husband — Right of wife therein. — 

If a man, being the head of a family, absconds, property exempt from liability for his 
debts, while held by him, would be exempt in the hands of his wife; and a sale by herin 
good faith, and without notice of the claim of acreditor who afterwards attaches, would 
entitle the purchaser to recover the property. — Waugh v. Bridgeford, Sup. Ct. lowa, N. 
W. Rep., July 3, 1886. 


—— Homestead— When exempt as— Notwithstanding continued absence of 
owner. — The wife of one D. possessed a homestead in her own right in the city of O., 
in this State. In 1877 D., being in embarrassed circumstances, went to the Black Hills 
to open some mines possessed by him. In the fall of 1878 he returned to this S tate, and 
in February following his wife died, leaving a daughter, the child of D., about three. 
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years of age. D. then procured a brother-in-law and his wife to move into the house, 
rent free, and take care of his child, the furniture of D. remaining in the house. D., 
thereupon returned tothe Black Hills, and remained there til! 1882. While there he 
exercised the right of suffrage, at least once, perhaps three times, but the proof showed 
that he was there merely for a temporary purpose, and that his actual home was in O., 
in this State. Held, that his right of curtesy in the homestead was not subject to sale on 
execution; that there was no abandonment of the homestead. — Dennis vr. Omaha Nat. 
Bank, Sup. Ct. Neb., N. W. Rep., June 26, 1886. 


— Return— Description— When sufficient. — Where the description of the prop- 


erty contained in the sheriff’s return of levy, and other documents following thereon, is 
in such general terms as to call for evidence dehors the writing, parol evidence is ad- 
missible to apply it to the subject-matter, and thereby clear up any uncertainty; and if 
from such evidence it appears that the terms used, as commonly understood in the 
neighborhood, clearly designate the property levied upon and sold, the description must 
be regarded as sufficient. — Laughlin v. Hawley, Sup. Ct. Col., Pac. Rep., June 10, 886. 


EXECUTORS AND ADMINISTRATORS. —Insurance money — Title to— Release by 


heir— When no bar to suit by administrator. — A. died intestate, owing certain 
debts, and owing certain claims based upon several speculative policies of insurance 
which had been taken out upon his life, one of which was held by B. The administrator 
did not pursue the insurance claims, and upon his discharge this duty was undertaken - 
by plaintiff, as administrator de bonis non. Subsequently the only heir of A. executed a 
release to the persons alleged to be liable, and thereupon one of them, without any 
authority from plaintiff, paid such debts of the estate as were then known to exist. 
Plaintiff then brought an action against B.to recover the amount received on the policy 
of insurance held by him; and he set up as a bar to this action the above releases. 
Heid to be no bar, as the title to the personal property of a decedent is in the adminis - 
trator, and not the heir. — Shugar v. Garman, Sup. Ct. Pa., At. Rep., June 9, 1886. 


FALSE IMPRISONMENT.— Principal liable for acts of attorney — Evidence. —A., as 


attorney for B., brought an action against C., and recovered a judgment. Execution 
was issued thereon, and A.’s clerk, seeing the execution in the office of A., and deem- 
ing it needed attention, went before a master in chancery for 8. County, and applied fer 
a certificate, upon which C. was arrested. The arrest was illegal; C. not being a resi- 
dent of S. County, and having no place of business there. A.’s clerk, in procuring the 
certificate and causing the arrest, acted without the knowledge of or any instruction 
from A. or B. Held, that B. was liable for the acts of A. or his clerk in making the false 
arrest. Also held, that evidence was admissible tending to show the presence and acts 
of B., at hearing before the master in chancery, before whom C. was brought after his 
arrest upon said certificate, although the hearings were had subsequent to the com- 
mencement of proceedings in the action for false arrest. — Shattuck v. Bill, Sup. Jud. 
Ct. Mass., N. E. Rep., June 18, 1886. 


FrRauD.— Fraudulent conveyance— Purchase from insolvent firm—Debts due 


purchaser as consideration, invalid. — Purchasing the property of an insolvent 
firm, and paying therefor with debts owing the buyer from the firm and one of the part- 
ners, is a fraud on the other creditors. — Patterson v. Seaton, Sup. Ct. lowa, N. W. Rep., 
July 3, 1886. 


— Evidence admissible as to— Res geste —Intent of seller—Good faith of 


purchaser— When consideration will support transfer— Attachment, bur- 
den of proof on sheriff. — Where a contract of sale is alleged to be fraudulent as 
against creditors, evidence of all that was said and done between the parties at and 
before the agreement is competent, not only to show fraud, but to rebutit. The seller 
may state as a witness whether the sale was absolute, and the purchaser may testify 
whether he purchased in good faith. A contract for the sale of property specified in a 
certain invoice referred to in said contract, to be paid for in installments at different 
dates, after making certain deductions, held, not to be void as against creditors on the 
ground that it transferred an uncertain amount of property for an uncertain considera - 
tion. Where an attachment has been levied by a sheriff upon property which has been 
sold to and is in the possession of a third person, the burden of proof is upon the 
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sheriff to show that the sale of the property by the debtor to the person in possession 
was fraudulent as against creditors. If the property has not been delivered to the 
purchaser, the burden of proof is upon the purchaser to show the good faith of the 
transaction. — Angell v. Pickard, Sup. Ct. Mich., N. W. Rep., July 3, Iss. 


—— Confession of judgment —Sale— Employment as agents — Question of bona 
fides for jury, when. — A. & B., partners, in failing circumstances, confessed judg. 
ments to various friends and relatives for money loaned, etc., under which the property 
of the partnership was sold at sheriff's sale, and purchased by the plaintiffs in the judg- 
ments. The purchasers, with the goods thus obtained, then formed a company, limited, 
and employed A. & B. ata salary. C., who held a judgment against A. & B., contended 
that the confessions of judgment, the sheriff’s sale, and the formation of the company 
were fraudulent and void as to creditors, and that the goods were still the property of 
A.& B. Held, this was a question of fact for the jury, and they having found for the 
company established the bona fides of the transaction.— Rose v. Keystone Shoe Co,, 
Sup. Ct. Pa., At. Rep., June 9, 1886. 


—— Retention of property by vendor — Gift to wife — Use by husband. — A chattel 
given by husband to wife otherwise than by instrument of writing properly executed, 
acknowledged and recorded, is, if subsequently used generally and notoriously about 
the homestead by the family, including the husband himself, subject to attachment for 
the latter’s debts, it being presumably still in his possession.— McAfee vr. Busby, Sup. 
Ct. Lowa, N. W. Rep., July 3, 1880. : 


—— Fraudulent representations— Sale—Title to personal property — When it 
does not pass.— A. & B. shipped to C. & D., tanners, a car-load of hides, in accord- 
ance with certain correspondence between them. Before the goods had left the custody 
of A. & B., A. sent an agent to the place of business of C. & D., who saw C., and was 
then informed by him that they were in good financial condition, This he reported to 
A. &B. Not being fully satisfied, they again sent the agent, who, on this occasion, saw 
D., and from their conversation he inferred that the goods would be paid for in cash. 
Upon this report the goods were sent and received by C.& D. Three weeks thereafter 
C.& D. failed, owing three times the amount of their assets. Held, that the goods 
having been obtained from A. & B. by fraudulent misrepresentation, no title thereto 
passed to C,& D., and that, as against an execution creditor of the latter, they were 
the property of A. & B. —Ensign v. Hoffield, Sup. Ct. Pa., At. Rep., June 16, 1886. 

FRAUDS (STATUTE OF).— Agreement to form partnership to purchase land, 
within. —A verbal agreement to form a copartnership for the purchase of land, held, 
to include a contract for the sale of land, and void, under the statute of frauds. — Raub 
v. Smith, Sup. Ct. Mich., N. W. Rep., July 3, 1886. 


—— Memorandum — Pleading in former suit duly signed —Effect of — Requis- 
ites of release. —An agreement to convey land, evidenced by a pleading in a former 
suit, setting forth the agreement, and signed with the names of the parties to be charged, 
is binding, within the statute of frauds, where the defense of the statute was not inter- 
posed in such former suit at the same time with such pleading. A release by cestuis 
que trustent will not be binding unless the parties are made fully acquainted with their 
own rights, and the nature and full extent of the liabilities of the trustee. —Jones v. 
Lioyd, Sup. Ct. Ill, N. E. Rep., June 25, 1886. 


—— Promise to answer for debt ordefault of another. — A promise by one toindem- 
nify and save harmless another, in consideration ofthe latter’s incurring a liability as se- 
curity for a third, is a promise to answer for the debt or default of another, within the 
statute of frauds, and isinvalid unless in writing. In general, when the leading object of 
the promise or agreement is to become guarantor or surety to the promisee, fora debt for 
which a third party is and continues to be primarily liable, the agreement, whether 
made before or after or at the time with the promise of the principal, is witbin the stat- 
ute, and not binding unless evidenced by writing. On the other hand, when the leading 
object of the promisor is to subserve some interest or purpose of his own, notwithstand- 
ing the effect is to pay or discharge the debt of another, his promise is not within the 
statute, — Nugent vr. Wolfe, Sup. Ct. Pa., At. Rep., June 9, 1886. 


Girt. — Causa mortis of notes and mortgages— When valid. —A valid gift, causa 


DIGEST OF RECENT CASES. 631 


mortis, may be made of unindorsed notes and unassigned mortgages executed to secure 
them, by apt words and personal delivery. But if needed to pay the donor’s debts, his 
administrator may recover them. — Kiff v. Weaver, Sup. Ct. N.C., Alb. L. J., July 3, 1886. 


GUARDIAN AND WaRD.— Action — Bond — Settlement — When binding on sureties.— 


In an action upon a guardian’s bond for the recovery of the amount found due the wards 
upon a final settlement of the guardian’s accounts in the probate court, the sureties are 
concluded by the settlement, and will not be heard in the absence of fraud and collu- 
sion, to question its correctness, orto demand a rehearing of the accounts. — Braiden r. 
Mercer, Sup. Ct. Ohio, N. E. Rep., June 25, 1886. 


— Negligence — When guardian will be held. — While a guardian is not an insurer, 


he is liable for loss to the trust estatg by the fraud or wrong of another which was made 
possible by his own gross neglect, although he may never have received the estate. At 
the time of the appointment of a guardian there was pending a claim of his ward for a 
pension filed by a former guardian in the proper department at Washington. The 
newly-appointed guardian allowed two years to pass after his appointment before tak- 
ing any steps to secure this claim for his ward. In the meantime the former guardian 
had secured the certificate of the county clerk of his county, that he was still the guar- 
dian, and thereupon received the pension money his former ward was entitled to, the 
greater part of having been received by him within ten months after the appointment of 
the new guardian. Held, that the second guardian was guilty of gross neglect in not 
notifying the pension department of his appointment, and he is, therefore, liable to his 
ward. — Boaz Admr. v. Milliken, Ct. App. Ky., Ky. L. Rep., June, 1886. 


— Guardian’s sale— Agreement by purchaser with others to prevent bids 


vitiates sale— Wrongful purchaser has no subrogation. — An agreement by a 
person intending to purchase at a guardian’s sale, with another party intend- 
ing to bid at such sale, to convey the lands purchased to such bidder at a slight 
advance in price if such intending bidder will abstain from bidding, vitiates the 
sale, and is ground for setting it aside. Where the purchaser at such a sale pays 
part of the amount of his bid by paying off certain incumbrances on the land, such pay- 
ment is a mere application of the purchase-money of the land; and where the original 
purchase is wrongful, such payment will not entitle the wrongful purchaser to subroga- 
tion to the rights of the incumbrancers, as against the cestuis. The wrongful purchaser, 
who has obtained possession under such a sale, is liable to pay areasonable sum for use 
and occupation. — Devine v. Harkness, Sup. Ct. Ill, N. E. Rep., June 18, 1886. 


HUSBAND AND WIFE. —Separate estate of wife — Liability for husband's debt. — 


The separate estate of the wife can not be charged with the debts of the husband, even 
though the money be advanced upon an express promise, in writing, by her, to pay out 
of a particular fund. — Lawrence vr. Warwick, Ct. Chan. N. J., At. Rep., June 23, 1886. 


— Separate estate— Rents and profits. — Property purchased during the coverture 


by a wife with the rents and profits of her separate estate are not subject to any marital 
rights of her husband. — Woffenden vr. Chrouleau, Sup. Ct. Ariz., Pac. R., June 24, 1886. 


— Purchase of land with wife’s money — When trust created— Evidence of 


declarations of wife, when admissible. — Where a wife furnishes money for the 
purchase of real estate for herself, but her husband, without her consent, takes the 
property in his own name, he hoids it in trust for his wife, although he may have given 
his own note for a deferred payment, and his creditors can not reach it. Evidence in 
such case that the wife, as soon as she discovered the husband’s action, declared that 
her money paid for the land, and demanded that it be conveyed to her, which was done 
on the same day, is admissible as part of the res geste, and to show the consideration 
for the deed. — Mitchell v Colglazier, Sup. Ct. Ind., N. E. Rep., June 25, 1886. 


— Deed of husband without joinder of wife — Verbal promise — Effect of. — Where 
a wife failed to join inadeed, but promised never to assert her right of dower if the 
money was paid to her personally, she is estopped by such promise from asserting any 
right to property thus conveyed, and that such a promise is verbal is immaterial. Where 
a grantor deeds property. and his wife fails to join such deed, the heirs who inherit her 
interest are not estopped by the covenants of warranty in which she did not join. — 

Dunlap v. Thomas, Sup. Ct. Iowa, N. W. Rep., July 3, 1886. 
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INJUNCTION. — Against prosecution of suit in another State — When it will lie. 

A. and B., citizens of Massachusetts, creditors of C., also a citizen of Massachusetts, 
knowing C, to be insolvent, anticipating that there might be proceedings in insolvency 
in Massachusetts, and intending to secure to themselves, to the exclusion of other 
creditors, certain avails of a debt owing to C. by D. & Co., citizens of New York, made 
a transfer of their claim against C. to one E., also a citizen of New York, without con- 
sideration. E. instituted suits in his own name in New York against C.; D. & Co. being 
summoned as garnishees ; the suit, though in the name of E., being in fact subject tothe 
control of A. and B, and conducted for their benefit. Subsequent to the bringing of said 
suit, but before judgment in the action, C. was adjudged an insolvent in Massachusetts, 
and an assignee appointed. Held, that A. and B., being within the limits of the juris- 
diction of the court in Massachusetts and amenable to its process, should be enjoined 
from prosecuting the suit in New York in the name of E., the effect of which, if suc- 
cessful, would be to work a wrong and injury to the other residents of Massachusetts, 
Cunningham v, Butler, Sup. Jud. Ct. Mass., Alb. L. J., June 26, 155s. 


INSURANCE (FIRE).—Construction of phrase “absolute interest.’’— By absolute 
interest in an insurance policy is meant an estate in fee simple, not a life estate. The 
property was conveyed to the insured as a life estate, and at her dqath to vest in her 
children, but in the absence of children was to revert to the grantor. Held, that the 
interest of the insured was not absolute, and where the policy provided that in such 

case it should be forfeited, there could be no recovery. — Davis v. lowa State Ins. i 

Sup. Ct. Iowa, Ins. L. J., July, 1886. 


—— Condition against other insurance — Effect when other insurance is in- 
valid. — Where an insurance policy contains 2 stipulation that it shall be void if any 
other insurance is taken, “‘ whether valid or not,” and other insurance is taken, which 
is shown by extraneous facts to be invalid, the policy may be avoided by the company.— 
Phenix Ins. Co. v. Lamar, Sup. Ct. Ind., N. E. Rep., July 2, 1886 


SSo. 


— Covenant — Notice of reinsurance —When valid.— Through the solicitation of 
the agent of B., A. insured his property in B., a fire insurance company, in whose policy 
was a covenant that he would notify the company of any other insurance. Subse- 
quently, at the solicitation of C., A. insured in another company. C. and J. afterwards 
met, and C. informed J. of the other insurance, Held, that this notice to J., the agent 
of B., was binding upon the latter, and that A. was entitled to recover on his policies. — 
Union Ins. Co. v. Murphy, Sup. Ct. Pa., At. Rep., June 16, 1886. 


— Policy — Covenant — Occupancy of premises — Notice of non-occupancy — 
When necessary. — A contract of fire insurance upon a dwelling and store contained 
a stipulation that“ if any change be made as to tenants or occupancy of these premises, 
without being notified to this company, and indorsed upon their policy, then this insur- 
ance to be void.”’ It was also dgreed that if the premises “‘ be so altered or appropri- 
ated, applied or used, to or for the purpose of carrying on, or exercising therein any 
trade, business or vocation which * * * would increase the hazard, unless it be by 
the consent and agreement in writing of this corporation, then and from thenceforth, 
so long as the same shali be so appropriated, applied, or used, this policy shall cease 
and be of no force.” At the time of the destruction of the premises by fire, and for six 
weeks previous, the premises were unoccupied. eld, that as the policy contained 
neither warranty nor condition that the premises should be occupied, this was no 
defense to an action on the policy.— Somerset Fire Ins. Co. r. Usaw, Sup. Ct. Pa., At. 
Rep., June 16, 138386. 


— Contribution in case of double insurance— How determined. — The duty of 
contribution amongst insurers exists only when the several contracts of insurance are 
for the same person on the same subject-matter and against the same risks. A trustee 
in bankruptcy insured premises belonging to the bankrupt, but subject to a ground 
rent, in three companies. The ground landlord and the lien creditor had also taken out 
policies each for hi4é own interest. A fire occurred which caused a partial loss; held, 
that the expense of rebuilding must be divided amongst the three policies taken out by 
the trustee, and that the policies of the ground rent and lien owners were not liable to 
contribute. — Conn. Fire Ins. Co.v. Merchants & Mechanics’ Ins. Co., Sup. Ct. App. Va., 
Rep., June 23, 1886. 
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INSURANCE (FIRE) —Continued. 

— Reinsurance by one company of another's risks—Transfer of business — 
Right of original holder of policy. — A. held a policy in the X. Insurance Com- 
pany dated July 1, 1883, for three years; the X. Company transferred all its business in 
the United States and certain property to the Y. Company, the latter agreeing to pay all 
losses arising under policies of the X. Company in the United States in the schedule fur- 
nished atthe time of transfer. A.’s policy was returned as for one year. The insured 
property was burned July 4, 1884, the Y. Company refusing to pay the loss. A. brought 
action against it. Held, the defendant was lable, notwithstanding the error in the 
schedule; and further, that A. could maintain action in his own name. — Johannes v. 

. Phenix Ins. Co., Sup. Ct. Wis., Rep., June 23, 1886. 


— What is reasonable notice of loss— How determined.—In an action on a 
policy of insurance the company defended on the grounds that the insured had not sent 
the particulars of the loss within a reasonable time. Held, that what is a reasonable 
time when the facts are ascertained is ordinarily a question of law for the court, to be 
determined upon a consideration of all the circumstances; where, however, the facts 
are not Clearly established, or where the question is dependent upon other controverted 
matters, it is, under proper instructions, forthe jury, In civil suits evidence of charac- 
ter is not admissible, except when it is directly in issue, and when, from the nature of 
the issue, such evidence is of especial importance; whether the act charged or com- 


plained of be indictable or not is not material. — Am. Fire Ins. Co. r. Hazen, Sup. Ct. 
Pa., Leg. Int., June 25, 1886. 


— Dwelling-house— Occupancy of —What constitutes — Non-liability of com- 
pany when assured is negligent— Meaning of word ‘‘ premises.’’ — The 
oecupancy of a dwelling-house for the purpose of storing tools, jars, etc., does not con- 
stitute occupancy, as contempleted by a policy of insurance requiring that the policy 
shall become void if the building becomes vacant or unoccupied. A condition in a policy 
of insurance providing that the company shall not be liable for loss by storms caused 
through the gross negligence of the assured, does not supersede the condftion as to oc- 
cupancy. The word“ premises,” in a policy of insurance, refers tothe property insured 


not to the land upon which the property is located. — Sexton r. Hawkeye Ins. Co., Sup. 
Ct. Iowa, N. W. Rep., June 26, 1886. 


— Proof of loss — Evidence of— Waiving by company of condition in policy as 
to time of bringing suit — When.—In an action to recover under a fire policy, 
where the company pleaded that the loss was not proved to them within the time stated 
in the policy, it is admissible to adduce a witness to prove‘the writing out of the proof 
of loss, although he does not testify to the contents. Where the insured is induced, by 
the representations of the company’s agent, to think that the loss will be settled, and, in 
reliance upon such representations, does not bring an action within the time limited by 
the policy for the commencement of actions upon it, the company will be held to have 


waived the.condition in the policy. —Bish v. Hawkeye Ins. Co., Sup. Ct. lowa, N. W. 
Rep., June 26, 1886. 


— Representations as to being sole and undisputed owner — Misdescription — 
When it will avoid policy. — When, in an action on a policy of insurance to recover 
the amount of a loss by fire, it appears that the plaintiff, in his application, represented 
himself as the sole and undisputed owner of property, whereas, in fact, he owned a life 
estate only in such property, it is such a misdescription of his interests in the property 
as will defeat his right of recovery. When the premium paid by the assured is a single 
or gross sum, and there is but a single contract, the policy of insurance must be consid- 
ered and treated as an entire and not as a divisible contract. Where the contract of 
insurance is entire and indivisible, the sole effect of the apportionment of the amount of 
insurance upon the separate and distinct items of property named in the policy is to 
limit the extent of the insurer’s risk, as to each item, to the sum specified. — Garver 
Admr. v. Hawkeye Ins. Co., Sup. Ct. lowa, N. W. Rep., June 26, 1886. 


— How assignee of policy is affected by condition as to incumbrance — Waiver 
of forfeiture clause by company — When. — A condition that the policy should be 
void in case of incumbrance is imported into the new contract with an assignee when 
the policy is assigned with the consent of the company, and though the assignee might 
not be affected by a previous incumbrance that had ceased, he would be affected if at 
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INSURANCE (FIRE) —Continued. 
the time of assignment or thereafter it wasincumbered. The consent to assignment and 
receipt of premium are not a waiver of the forfeiture unless the company had knowl- 
edge of the incumbrance. — Ellis v. State Ins. Co., Sup. Ct. Iowa, Ins. L. J., July, 1886, 


—— Injured not responsible for false statements of agent inserted in applica- 
tion — Fraudulent claim, when within provisions as to overestimate — Evi- 
dence on defense of arson.— Where false statements regarding the value and 
exposures of the risk were written in the application by the agent without the knowl- 
edge of the insured, the latter will not be held responsible. An overestimate of the loss, 
unless proved to be fraudulent, is not a violation of a policy provision against a fraudu- 
lent claim for more than is due. The receipt of the premium and issue of policy after 
knowledge by the company of breach of warranty is a waiver of such breach. Where 
the company defends on the ground of arson, evidence of previous bad character of the 
claimant as to honesty is inadmissible. —Stone v. Hawkeye Ins. Co., Sup. Ct. Iowa, Ins, 
L. J., July, 1886. 


—— When misrepresentationin application immaterial— Agent with limited 
authority — When contract with, is binding.— R., in an application for fire insur- 
ance, represented his interest in the property to be a fee simple, and that the property 
was unincumbered ; his interest was in fact alife estate, and another had a reversionary 
interest in the land, which was insignificant in proportion to its whole value, even ex- 
clusive of the house proposed to be insured. Held, the misrepresentations were imma- 
terial, and do not vitiate the policy. No binding contract of insurance can be made with 
an agent whose powers, by the rules of the company, are limited to receiving applica- 
tions for insurance, and forwarding them to the company to be acted upon by its direc- 
tors, who alone are authorized by its constitution and by-laws to make the contract. — 
Haden v. Farmers and Mechanics’ Fire Ins, Co., Sup. Ct. Va., Ins. L. J., July, 1886. 


— Waiver by company of strict proof— Question for jury, when — Mistake on 
part of insured will not work forfeiture, when. — The sufliciency of proofs of loss 
by fire is to be determined by considering the information actwally contained in them, 
together with the circumstances attending their representation and the conduct of the 
officers of the company in relation to the case. If the testimony elicits any circum- 
stances from which a waiver by the company of the strict proof mentioned in the policy 
may be inferred, the case should be left to the jury. An honest mistake on the part of 
the policy-holder in omitting to mention the existence of a lien upon the insured prop- 
erty, when such omission causes no injury to the insurer, will not work a forfeiture of 
the policy. — Theiroff v. Universal Fire Ins. Co., Sup. Ct. Pa., Pittsb. L. J., June 16, 1886, 


INSURANCE (LIFE). —Mutual benefit associations — By what rules certificates of, 
are governed. —A certificate issued by a mutual benefit association is, in legal effect, 
a contract of insurance, and in most respects governed by the rules which apply to 
policies of insurance. Written statements not referred to in a certificate of member- 
ship in a mutual benefit association are not warranties. The general rule is that, where 
not forbidden by the charter or by-laws, a member of a mutual benefit association may 
change the beneficiaries named in the certificate; but where the charter provides who 
shall be the beneficiaries in the event that those named in the policy cannot receive the 
insurance, the parties cannot make any other persons beneficiaries except those desig- 


nated in the charter.— Presbyterian Ass. Fund v. Allen, Sup. Ct. Ind., N. E. Rep., July 
2, 1886. 


—— Beneficiary must have insurable interest.—A mutual aid society issued two 
certificates of membership or policies on the life of A., amounting to $5,000; the benefi- 
ciaries were B., a stranger, and C., a son of A., but the latter only to the amount of $200. 
Eighteen days afterwards B. assigned to D., who paid all the costs and fees up to the 
death of A. After A.’s death, D. made a compromise with four of the heirs and also 
with the widow, who, on the payment of an agreed sum assigned al! their interest to 
D. After payment of these sums, and of $200 to a minor heir, the society paid the bal- 
ance of the insurance to D. The administrators then brought suit against D. to recover 
this money. Held, that B. and D. had no insurable interest in decedent’s life, and that 
D. could only hold the amount which he had expended as fees and costs. And held, 
further, that as one of the heirs was a minor, the assignment of the four hcifs and the . 
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—See PARTNERSHIP. 
LANDLORD-TENANT. — Nuisance — Negligence — Respective liability of landlord 
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release of the widow was properly rejected as evidence in this suit.— Ruth v. Keller- 
man et al., Sup. Ct. Pa., Leg. Int., June 25, 1886. 


— Suicide — Definition of what is not, within terms of policy— Admissions in 


application — How they affect insurer's liability. — Where one whose judgment 
and will are overthrown by insanity, takes his own life by hanging himself, his act is 
not “ suicide,” within the meaning of that word as used in ancient policies of insur- 
ance, nor are his injuries considered “self-inflicted,” or his death “ caused wholly or 
in part by infirmity or disease.” It is considered to have been caused by injuries 
“effected through external, accidental and violent means.””’ Where the last of several 
successive causes has produced an effect, the law will not regard the cause of that 
cause. Where an application for insurance differs from the policy issued thereon, it is 
not considered a part thereof, and admissions by the assured in his application as to the 
extent of the insurance do not limit the insurer’s liability. —Crandal v. Accident Ins. 
Co., U. 8. Cir. Ct. E. D. Wis., Am. L. Reg., June, 1886. 


— Action by beneficiaries on, when it cannot be maintained.— Where a policy 


of life insurance is made payable to the assured, his executors, administrators and 
assigns, for the sole use ani benefit of the children of the assured, the beneficiaries 
cannot maintain an action at law against the company, but it can only be maintained 
by the legal representatives; and the company will not be charged as trustees in an 
action at law against one of the beneficiaries after the death of the assured, where there 
had been no assignment and the insured died intestate.— Stowe v. Phinney, Sup. Jud. 
Ct. Me., Alb. L. J., July 10, 1886. 


INSURANCE (MARINE).— Meaning of the word “fire’’—The term “fire” as used ina 


policy of marine insurance does not cover a loss occasioned by spontaneous combus- 
tion caused by an inherent infirmity of the articles insured, and not called into activity 
by any peril insured against.—Providence Washington Ins. Co. v. Adler, Ct. App. Md., 
Md. L. Rec., July 3, 1886. 


JUDGMENTS.— Against one of two obligors — Merger of cause of action. —In 


1866 S. sues M. and B. on their joint bond; on the same day M. confesses judgment on 
the bond in the clerk’s office, which becomes final in due course, and the suit is al- 
lowed to abate as to B., upon whom no process is served; S. having died, his adminis- 
trator brings suit in 1879 upon the bond against the same obligors, who plead in bar the 
former judgment; the trial court sustains the plea as to M., but rejects it as to B., and 
orders that the suit proceed against B., as a separate suit, and gives judgment upon 
the bond against him. Held, the bond was merged in the judgment against M. in 1866 
as to both the obligors therein, and no action could thereafter be maintained on it.— 
Beasley v. Sims, Sup. Ct. Va., Va. L. J., July, 1886. 


and tenant for injuries caused by unsafe condition of demised premises — 
Defective coal-hole— Liability of landlord— Where there has been a permit 
from the city to construct a coal-hole under the sidewalk, with an opening lead - 
ing to it, and while it is under the entire control of a tenant, through a defect in 
the stone, caused by strangers, plaintiff is injured, she cannot recover against the 
owner of the premises merely because he is the landlord. He is not liable unless the 
injury was caused by some fault on his part; and where it was the tenant’s duty to re- 
pair the stone, and his neglect which left it unsafe, there is no liability on the part of 
the owner. — Wolf v. Kirkpatrick, Ct. App. N. Y., Cent. L. J., May 28, 1886. 


LIBEL AND SLANDER. — Pleading— Prima facie case—Need not show that publi - 


cation was not privileged—Evidence of plaintiff's condition in life, when 
admissible —In an action for libel it is not necessary for the plaintiff either to allege 
or to prove, in making out his prima facie case, that the publication complained of was 
not privileged. This is a matter of defense, to show absence of legal malice in the 
publication. The publication in a newspaper, by a teacher in a school for the prepara - 
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LIBEL AND SLANDER — Continued. 
tion and education of persons seeking to become teachers, of and concerning a pupil 
therein, that “ by her conduct in class, by her behavior in and around the building, and 
by her spirit as exhibited in numberless personal interviews, she has shown herself 
tricky and unreliable, and almost destitute of those womanly and honorable character. 
istics that should be the first requisites in a teacher,” constitutes a libel, and the words 
used are unambiguous and actionable. In an action for libel, it is competent for plain. 
tiff to show his or her condition in life, not merely from a pecuniary standpoint, but as 
to family and family connections, as bearing upon the question of damages. — Dixon pv, 
Allen, Sup. Ct. Cal. Pac. Rep., July 1, 1886. 


—How repetitions of, must be pleaded— When statute of limitations commences 
to run—To form a cause of action, repetitions of slander must be declared upon as 
separate causes to action; a general allegation of repetition being sufficient only for the 
purpose of admitting proof for the purpose of showing malice. In an action for libel 
and slander, the statute of limitations commences to run from the date of the slander or 
libel founded upon, and a general averment of repetition up to the time of filing the pe- 
tition is not sufficient to bar the plea. An averment that a libelous letter was written 
“in or about 1882" is open to demurrer, on the ground of the statute of limitations, 
where the statute commences to run on May 30, 1883.—Jean r. Hennessy, Sup. Ct. lowa, 
N. W. Rep., July 3, 1886. 


——Criticism of public school teacher in newspaper— When not libelous — The 
remarks of a superintendent of public schools criticising the ability and methods of in- 
struction of a teacher employed by the board of education are not libelous when pub- 
lished in a newspaper, when such remarks were not false in fact and the publication 
was justifiable from the circumstances.—O’Connor r. Sill, Sup. Ct. Mich., Rep., June 23, 
1886. 


LIMITATIONS. — Filing complaint before magistrate charging felony does not take 
case out of statute, nor does imprisonment in penitentiary.— The mere filing 
of a complaint before a magistrate charging the commission of a felony, upon which no 
warrant is issued nor arrest made, is not such a commencement of the prosecution as 
will take the case out of the operation of the statute of limitations. Imprisonment in 
the State penitentiary does not fall within any of the exceptions of the limitations upon 
criminal prosecutions, and therefore the time of imprisonment of the accused within 
the State which passes before a prosecution is begun cannot be excluded from the 
statutory period of limitations. — In re Griffith, Sup. Ct. Kan., Pac. Rep., July 1, 1886. 


—— Absence from State — Concealment will not avoid statute running. — Where 
the debtor is continually in the State for more than six years after the cause of action 
accrues, the statute of limitations will operate, even though he conceals his abode from 
his creditor, who is thus unable to discover and serve him with process, and even if he 
changes his name for the purpose of eluding his creditor. — Engel rv. Fischer, Ct. App. 
N. Y., N. E. Rep., July 2, 1886. 


——Claim barred as against estate— Promise of heir at law— Who may plead 
statute. — J. held three notes of O., deceased, which were barred by the statute; W., 
- the heir at law and sole distributee of O., agreed with J. in writing as follows: “ Ibind 
myself in consideration of his (J.’s) not suing or superseding me as administrator, 
to pay them (the notes) out of any assets of said O. which I may receive, and I bind 
myself personally and in right of the estate to pay the above mentioned sum, with in- 
terest, to the said J., he having surrendered the original notes to me.” At this time W. 
was not administrator of O., but qualified as such subsequently. In a suit by S., a judg- 
ment creditor of W.,to subject land derived by W. as heir of 0. to payment of his 
judgment, J. produced before a commissioner the original notes of O., claiming them as 
a debt due to him from O.’s estate, and they were allowed as such. 5S., the judgment 
creditor, excepted to the report and invoked the statute of limitations against the 
' notes; his exception was overrdled. Held, W.’s promise and agreement with J. did not 
revive the notes asa debt against the estate of O. Whatever was the effect of that 
agreement as between W. and J., the notes were not thereafter a debt provable against 
the estate of O.,as between W. and his judgment creditor, 8. It was W.’s duty as ad- 
ministrator to plead the statute of limitations against the notes, and that notwithstand- | 
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LIMITATION — Continued. 
ing he was also heir-at-law of the decedent; and he failing or refusing to do so, it was 
the right of S., his judgment creditor, to plead it; and it was properly so pleaded in his 
exception to the commissioner’s report. — Smith rv. Pattie, Sup. Ct. App. Va., Va. L. J., 
July, 1886. 


— Acknowledgment — Promise — What is sufficient to tol] the statute.—A clear, 
distinct and unequivocal acknowledgment of the debt is sufficient to take a case out of 
the operation of the statute of limitations. It must be an admission consistent with a 
promise to pay. If so, the law will imply the promise, without its having been actually 
or expressly made. An acknowledgment of a signature to a note is not, of itself, an 
acknowledgment of the debt. The expression that it must be “ fixed” is not equiva- 
lent to “it must be paid;” nor is the expression “he and William will have to pay it” 
sufficient, as it involves another person, and may refer to a supposed liability, rather 
than a present intention to pay. — Shaeffer v. Hoffman, Sup. Ct. Pa., At. Rep., June 9, 

1886. 


— Mutual accounts — When mutual indebtedness is not extinguished. —Mutua! 
accounts will take a case out of the statute of limitations if any one item in either 
account is within six years. Such mutual accounts need not necessarily be between 
merchants ; they may be between other persons. Mutual indebtedness does not work an 
extinguishment of the respective debts without the application of them to each other 
by the concurrent acts of the parties. —Seitzinger, Exr., v. Alspach, Sup. Ct. Pa., At. 

Rep., June 16, 1886. 


— See LIBEL AND SLANDER. 


MALICIOUS PROSECUTION. — When complaint defective — Defective writ.— Where 
the plaintiff, in an action for malicious prosecution, alleged that the defendant caused 
his arrest upon “a writ issued by” a justice of the peace, and the alleged writ was 
shown by the evidence to be a mere narration of a complaint signed by the- justice, 
but without any precept or authority to arrest, held, that the plaintiff had offered no 
sufficient evidence of an arrest under a warrant as alleged in his declaration. — Lewin 
v. Uzuber, Ct. App. Md., At. Rep., June 16, 1886. 


MANDAMUS. —To admit petitioner to office — Requisites of petition.—If the right 
to office can be tried by mandumus, still a petition for a writ of mandate to compel a 
board of officers to admit the petitioner to a seat among its body, which he claims he is 
entitled to by reason of legal appointment, is defective if it does not appear therefrom 
that he has been refused admission to such office, or that he has not continuously been 
enjoying all the rights thereof, or if it fails to show that there is another person in pos- 
session of the office who asserts aright thereto adverse to petitioner.—Kelly v. Edwards, . 


Sup. Ct. Cal., Pac. Rep., June 10, 1836. 


MASTER AND SERVANT. — Liability of employer for negligence of employe.—An em- 
ploye suddenly called upon by his superior to do a particular act an@ exhorted to diligence 
therein, can not be required te exercise the same degree of care in guarding against 
accidents as when he has more abundant time for observation and reflection. A non- 
suit on the ground of contributory negligence should be entered only when it is a neces- 
sary inference from the plaintiff’s evidence. When the measure of duty shifts with the 
circumstances of each case, it is for the jury to say what was the duty of the parties in 
the case under consideration, and a nonsuit or binding instruction is therefore errone- 
ous. —Lee v. Woolsey, Sup. Ct. Pa., Pittsb. L. J., July 7, 1886. 


— Machinery — Absolute safety not required — Risks of business assumed by 
employe— Instruction as to master’s duty-—- When improper.— An employe 
who engages in the service of a railway company in the running of its trains is presumed 
to do so with a knowledge of the dangers incident to such service, and he assumes the 
risks of its ordinary hazards. An employer is not bound to furnish for his workmen 
the safest machinery nor to provide the best methods for its operation in order 
to save himself from the responsibility from accidents resulting from its use. If the 
machinery be of an ordinary character, and in sound repair, and such as can with 
reasonable care be used without danger to the employe, this is all that is re- 
quired. An instruction stating the rule of a master’sduty to provide safe machin- 
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MASTER AND SERVANT — Continued, 
ery, and his liability for default in the performance of such duty, is misleading unless 
the evidence tends to show that the master has not performed his duty. A failure to 
block the joints of a switch with a new blocking which is still an experimental device, is 
not a failure justifying such an instruction.— Chicago, R. I. and P. Ry. Co. v. Londergan, 
Sup. Ct. IL, N. E. Rep., June 18, 1836. 


—— Lien for wages — Priority — Notice. — Notice of a claim for wages, under the act 
April 19, 1872 (Purd. Dig. 169s, pl. 1), to entitle the same to priority, should set forth such 
facts as make a case within the act, so that the officer and interested persons may know 
that the labor was done within the time limited, ina business defined by the act, the 
sum due, and that the property subject to the hen is embraced in the levy. — Livingood’s 
App., Sup. Ct. Pa., At. Rep., June 9, 1886. 


NEGLIGENCE OF FELLOW-SERVANT.— Mining boss is fellow-workman. — The mining 
boss is a co-employe with the other workmen engaged in a coal mine, and consequently 
the owners of the mines are not responsible for damages resulting to a fellow-workman 
from his negligence. — Waddell v. Simoson, Sup. Ct. Pa., At. Rep., July 7, 1886. 


— Discharge during term —Remedy.— Where an employe, engaged for a specified 
time, the wages being payable in installments, is wrongfully discharged before the expi- 
ration of the time, and all wages actually earned at the time of the discharge have been 
paid, an action will not lie to recover the future installments as though actually earned, 
but the remedy is by action for damages arising from breach of the contract, and one 
recovery upon such a claim is a bar for future action.—James v. Board of Commrs, of 
Allen Co., Sup. Ct. Ohio, Alb. L. J., June 12, 1886. 


— Two masters — Contract — Quantum meruit cannot be recovered — When duty 
of servant. —A., a railroad company, entered into an arrangement with B. another 
and competing railroad company, whereby the former was to have the use of a portion 
of the road of the latter, at a certain rate per passenger and per ton of freight.. C. was 
employed as the ticket agent of B., and when the arrangement was entered into, he was 
was also commissioned as the ticket agentof A., without the consent of B. He sold 
tickets for both companies, and was paid by B. his regular monthly salary. After his 
employment ceased he brought suit against A. for services as ticket agent on a quantum 
meruit. Held, that he could not recover. As a servant owes fidelity to his master, it fol- 
lows that he cannot serve two masters without the consent of both; more especially 
when both are competing the same business, and fidelity to one necessarily carries with 


it infidelity to the other.— Pennsylvania Ry. Co. v. Flanigan, Sup. Ct. Pa., At. Rep., June 
16, 1886. 


—Fellow-Servants —Switchmen —Gas-fitters in machine shops — Negligence, 
when recoverable for,— A switchman who is one of a gang of men employed about 
the shop-yard, in carrying to and from machine shops of a railroad company supplies, 
and repaired or finished articles, upon cars, run in by means of side-tracks, though 
working under a separate foreman, is such fellow-servant of a gas-fitter, who, undera 
general direction from the master mechanic (who is in charge of all shops, with power 
to employ and discharge) to extend a gas-pipe between two of the shops, places it such 
a height as to knock the switchman from the top of the cars running in between them, 
as precludes him from a recovery for injuries sustained through the latter’s negligence. — 
N. Y. L. E. & W. R. Co. v. Bell, Sup. Ct. Pa., At. Rep., June 9, 1886. 


—— Duty of master as to machinery — Appliances.— A. was a blacksmith employed for 
about ten years about the mine of B., acoal company. From the bottom of the mine to 
the dump or breaker, there was a slope on which the cars of coal were run to the breaker 
orcleaner, This breaker was about 100 feet from the mouth of the mine, and about the 
same distance from the shop where A. wasemployed. A. had been sent to perform some 
work in the line of his employment, and was compelled to cross the slope of his employer’s 
mine. As he did so, a car loaded with coal became detached from another at the top of 
the slope, and in endeavoring to avoid the car, A. sustained severe personal injuries. It 
did not appear that the draw-head was defective, and it was proven that the slope was of 
the ordinary kind ; but it was contended by A. that if there had been on the slope a fan,a 
brake, a safety car, or some such appliance as was used in a great many mines, the acci- 
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NEGLIGENCE OF FELLOW-SERVANT— Continued. 
dent might not have happened. Under the above state of facts, B. was not bound to 
protect A. against possible dangers, but only against those reasonably probable; and A. 
having knowledge of the machinery and appliances, including their condition and mode 
of operation, the accident was a risk incident to his employment, and B. was not guilty 
of negligence. — Drew v. Gaylord Coal Co., Sup. Ct. Pa., At. Rep., June 16, 1386. 


—Duty of railroad company to inspect cars.— As respects the duty of a railroad 
corporation to have its cars inspected so that they may be maintained in a safe condi- 
tion for use by its servants, the master is not exonerated from liability to a servant for 
for the neglect of this duty, upon the ground that its car inspector, and the servant 
injured by reason of his neglect, were fellow-servants.—Macy v. St. P. & D. Ry. Co., Sup. 
Ct. Minn., N. W. Rep., June 12, 1886. 


—Risks of employment — Foreman and boss — Contributory negligence — When 
master not liable. — Where an employe, who was engaged in sinking a shaft, had entire 
charge of the operations, and the direction of all his fellow-workmen, including the en- 
gineer and brakeman; had authority to order the engineer to make repairs; and before 
entering on his employment, examined the machinery, — his widow cannot recover dam- 
ages for his death, caused through a defective brake and tight belt, as it must be consid- 
ered that a workman so situated knew, or had the means of knowledge equal to those of 
his master, concerning such defects.—Wells v. Coe, Sup. Ct. Col., Pac. Rep., June 17, 
1886. 

—Act of servant— Responsibility of master.—The master is liable for the act of 
his herder in allowing sheep to trespass upon the lands of another land-owner, even 
though the herder has been expressly directed to keep the sheep off such lands.— 
French v. Cresswell, Sup. Ct. Ore., Pac. Rep., June 17, 1886. 


MECHANIC’S LIEN.— Public property — Not subject to, in absence of statute.—A 
mechanic’s lien cannot be enforced against the property of a municipal corporation, in 
the absence of a statute giving that remedy.—Lumbering & Mfg. Co. v. School Dis., Sup. 
Ct. Ore., Rep., June 23, 1836. 


MorTGAGE. —When recording of is notice — When mortgager entitled to subroga- 
tion. — A mortgage recorded after the deed to the mortgager, although it is dated be- 
fore it, is notice to the subsequent purchaser from the mortgager. The date may be due 
to a mistake, #nd tbe record is enough to put a prudent man on inquiry." A mortgager 
who pays the bond after the property has been sold under foreclosure and the proceeds 
of the land have become the primary fund for the payment, is entitled to subrogation, 
andthe mortgage is not extinguished by the payment. —Semon v. Terhune, Ct. Chan. 
N.J., Am. L. Reg., July, 1886. 


— Mortgagee no control until conditions broken — Where a mortgage is given to 
secure a debt, the right of possession is in the mortgager until condition broken; and, 
if the mortgagee enters in before, he has no rights of control; and an execution against 
the mortgager will lie as against growing crops, or anything else not covered by the 
mortgage.—Chelton v. Green, Ct. App. Md., At. Rep., June 16, 1886. 


—Release of—By mistake—Parol evidence —When admissible—A mortgagee 


holding two mortgages by different parties, one of which had originally been granted in 
his favor, and the other assigned to him, received payment of the mortgage granted in 
his favor. By mistake he entered a release upon the margin of the record against the 
assigned mortgage, instead of the one which had actually been paid. Held, that the 
mistake could be proved by parol, and that the mortgager was entitled to be restored, 
even against a subsequent mortgagee whose rights existed at the time of the release. — 
Bond Admr. v. Dorsey, Ct. App. Md., At. Rep., June 16, 1886. 


MORTGAGE (CHATTEL).— Prior mortgage —Second mortgage can not obtain prior- 
ity by failure of mortgagee to file— Renewal affidavits. — A second mortgagee, 
who takes his mortgage subject to a prior one whieh has been filed, cannot, by the neg- 
lect of the first mortgagee to file renewal affidavits, obtain a preference for his mort- 
gage, when the first mortgage was given to secure the second mortgagee’s own 
indebtedness, and that of his partner, from whom he received his own mortgage. — 
Flory v. Comstock, Sup. Ct. Mich., N. W. Rep., July 3, 1886. 
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MUNICIPAL BONDS. — When they may be legalized — When opinion of State court 

not followed. — The Legislature, when not restricted by the constitution, may, by re. 
troactive statutes, legalize the unauthorized acts and proceedings of subordinate muni- 
cipal agencies, where such acts and proceedings would have been valid, if done under 
legislative sanction previously given. That it is the established doctrine of the court, 
that where the liability of a municipal corporation upon negotiable securities depends 
upon a local statute, the rights of the parties are to be determined according to the law, 
as declared by the State courts at the time such securities were issued. That when the 
bonds in this case were executed, there was no decision of the Illinois Supreme Court, 
in reference to the power of the Legislature to enact the statute in question, and it is, 
therefore, the duty of the court to determine upon its independent judgment, what was 
the law of Illinois at the time when the rights of the partiesaccrued. That the Legisla- 
ture could lawfully have authorized a subscription by Santa Anna township to the 
stock of the road, upon the assent in some proper form of a majority of its legal voters; 
that the act of 1867 interfered with no vested right of the township, for it had no priyi- 
leges which were not subject to legislative control. The statute did nothing more than 
to ratify and confirm acts which the Legislature might lawfully have authorized in the 


first instance. — Anderson Exr. v. Township of Santa Anna, Sup. Ct. U. 8., Cent. L. J., 
June 18, 1886. 


MUNICIPAL CORPORATIONS. — Quorum, when not fixed by Legislature, a majority 

at common law. — The council of a municipal corporation can not, by its own action, 
fix the number of its members necessary to constitute a quorum; and, when its charter 
is silent in this regard,a majority of the board will be a quorum under the common 
law. Where the council of a municipal corporation fixed the quorum necessary for the 
transaction of its business at two-thirds of the members elected, the city charter being 
silent in this regard, held, that such a provision was ultra vires of the council, and that 
the rule of common law could not be modified even to the extent of increasing the num- 
ber necessary for a quorum. — Heiskell v. Mayor, etc., Ct. App. Md., At. Rep., June 9, 


18386. 


—— Local improvements —Scire facias on municipal claim —Street paving — 

Ordinances. — Various owners of property on a city street petitioned councils to have 
a driveway in the middle of the street paved with Belgian blocks, alleging the incon- 
venience to them of the dust and mud formed therein. This drive had never been 
paved. Ini 1853, after it had been originally laid out, the portions on either side between 
the drive and the curb were paved with pebble pavement, which, in pursuance of a sub- 
sequent ordinance, was changed to Belgian blocks, but the cost for such repaving was 
not charged against property owners. In 1864 an ordinance was passed providing 
for macadamizing this drive, but it did not appear that anything had ever been 
done in pursuance of this ordinance. In 1879 an ordinance was passed, in pursuance 
of the petition of property-owners as above, and charges made against the properties 
fronting upon the drive. A property-owner who had joined in this petition refused to 
pay his assessment, and, in an action to recover the amount, held, that while a property 
owner is not liable to be twice assessed to pay for the paving of a street, this was an 
original paving of a part not yet paved, and the property owner could be required to 
pay for the same. — Ambler’s App., Sup. Ct. Pa., At. Rep., June 16, 1886. 


— Ultra vires — When taxation can not be escaped by. — A municipal corporation 

can not, any more than any other corporation or private person, escape the taxes due on 
its property, whether acquired legally or illegally; and it can not make its want of legal 
authority to engage in a particular transaction or business a shelter from the taxation 
imposed by the government on such business or transaction, by whomsoever con- 
ducted. — Salt Lake City v. Hollister, Sup. Ct. U. S., Alb. L. J., June 19, 1886. 


—— Streets — Obstructions— Duty of city to remove. —If stone or other material be 


deposited in a street in sucha way as to render the street unsafe for travel, it is the 
duty of the city to exercise reasonable diligence in causing the street to be restored to 
asafe condition. The fact that the temporary deposit of such material, if done in a 
reasonable and proper way, may be a legitimate use of the street, and that the city has 
authorized such use, does not relieve it from this duty. —Grant v. City of Stillwater, 
Sup. Ct. Minn., N. W. Rep., July 3, 1836. 
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MUNICIPAL CORPORATIONS — Continued. 
— Taking land for sewer purposes — Nuisance — Consequential damages can 
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not be assessed. — Commissioners appointed by the court to appraise the damages 
for the taking of land for sewer purposes by an incorporated village have power to 
award damages only for the actual taking of land, and not consequential damages result- 
ing from a nuisance created by the discharge of sewage, when the village charter pre- 
scribes no rule for the assessment, and does not determine what shall constitute 
elements of damage.— Stewart v. Village of Rutland, Sup. Ct. Vt., At. Rep., June 23, 
1886. 


— Local assessment — Ordinance — Paving —Curb.— Where, under a municipal 


ordinance, a property owner was required to repiace a curb-stone, incident merely to 
the repair of the roadway, and not of the sidewalk, the expense can not be provided by 
local assessment. — Wistar rv. City of Philadelphia, Sup. Ct. Pa., At. Rep., June 30, 1886- 


— Liability of municipal corporation for construction of streets. — Actions 


against municipal corporations for damages for personal injuries sustained while using 
the streets are founded on neglect of duty by the officers, agents or servants of the cor- 
poration, and are not maintainable unless some negligence appears. It is not a neglect 
of duty for the authorities of a city to allow a horse-block to be maintained, for the con- 
venience of the public, on the outer edge of a street in a place frequented by many per- 
sons,— here, in front of the post-office building ,— and the fact that a pedestrian falls over 
it and is hurt does not give him aright to damages. So held, although the city authori- 
ties had notice of the location and general character of the block ; although several per- 
sons had previously fallen over the same block, and although the person injured fell 
while hastening toward his dwelling-house on account of an alarm of fire. — Dubois rv. 
City of Kingston, Ct. App. N. Y., S. L. T., July 2, 1886. 


—Power to accept private trusts — Charitable uses — Private cemetery. — 


Neither the county as a corporation, nor the court of county commissioners, has power 
to take a bequest in perpetuity, in trust to lend or invest it; and to appropriate the 
annual interest to the repair and preservation of the private burial ground of the testa- 
trix and her family. — Holifield v. Robinson, Sup. Ct. Ala., Cent. L. J., May 28, 1886. 


—Local improvements — California street law — Effect of provisions of Califor- 


nia constitution of 1879—Constitutional provision, when self-executing — 
Method of adoption. — Section 19 of article 11 of the California constitution of 1879, 
providing that “no public work or improvement of any description whatsoever shall be 
done or made in any city, in, upon, or aboutthe streets thereof, or otherwise, the cost 
and expense of which is made chargeable or may be assessed upon private property by 
special assessment, unless an estimate of such cost and expense shall be made, and an 
assessment in proportion to benefits, on the property to be affected or benefited, shall 
be levied, collected, and paid into the city treasury before such work or improvement 
shall be commenced, or any contract for letting or doing the same authorized or per- 
formed,” required no legislation to enforce it, and the provisions of the act of April 1, 1564, 
entitled *‘An act to authorize the city council of the city of Oakland to improve the streets, 
lanes, alleys, courts,and places in said city,” which authorized a contract to be made in 
advance of an assessment to pay for that work, are inconsistent with such constitu- 
tional provision, and ceased to be operative on the first day of January, 1880, the date 
when the constitution took effect. Such constitutional provision does not retroact on 
any contract entered into for street work, in accordance with law, before the constitu- 
tion went into operation, but is prospective in affecting with nullity and rendering void 
any contract entered into after such date, or in annulling any statute then in force or 
which might thereafter be p d inconsistent with its provisions. McKinstry and Sharp- 
stein, JJ., dissenting. When a constitutional provision is probibitory in its language, no 
legislation is required to execute such provision, for it is then self-executing. Constitu. 
tional amendments in California may be proposed in either house of the legislature, and 
if, when so proposed, two-thirds of all the members elected to each of the two houses 
shall vote in favor of it, such proposed amendment shall be entered in their journals. 
By such entry it is meant that the amendment must be copied or enrolled on the journal 
in full; that is, the identical amendment must appear on the journal, and no identifying 
or other reference to it in any way will satisfy such requirement. — Oakland Paving Co. 
v. Hilton, Sup. Ct. Cal., Pac, Rep., June 10, 1886. 
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— Negligence. —Injury from falling sign —When city liable — Right of citizen to 

use defective street — His duty in doing so. — Where a person passing along the 
sidewalk of a much traveled street in a city of the first class is injured by the falling 
of a bill or show board, blown down by a strong wind, which bill or show board was 
negligently and imperfectly constructed on private property, but was partly supported 
by studding or uprights nailed to the sidewalk, and was so near to and adjoining the 
sidewalk as to be dangerously contiguous thereto; and the officers of the city knew, before 
the falling of the bill or show board, that it was not put up in a safe and proper manner, 
and that it was so insecure as to endanger persons passing on the street; held, the city 
will be liable in damages therefor, if the person so injured used ordinary care and pru- 
dence to avoid the danger. A personis not to be entirely debarred from the use of a street 
because he may know it is defective or somewhat dangerous ; but to be entitled torecover 
for the injury sustained by him by reason of the defective or dangerous condition of the 
street, he must have used ordinary care and prudence to avoid the danger. — Langan v, 
City of Atchison, Sup. Ct. Kan., Pac. Rep., June 10, 1886. 


NEGLIGENCE. — Hotel elevator — Accidental fall of— Owner not liable—Reagon- 


able care in construction.—In an action against the defendant, the owner 
of an apartment hotel, for injuries to the plaintiff, caused by the fall of an hydraulic 
elevator, which fell by the reason of the admission of air te the cylinders, caused by 
the shutting off of the water from the pipes connecting with the elevator, by the city 
authorities, there was evidence of experts that the elevator was well built; that an 
examination, after the accident, showed the machinery to be in perfect order and 
nothing broken; and that there were no appliances known to the witnesses to prevent 
air from getting into the cylinders when the street pipe was opened, except such as 
were attached to this machinery. Held, that if the accident happened from the shutting 
off the water from the street- main, and if there was nothing to put a man of reasonable 
intelligence and information on the watch, to guard against the water being shut off, 
and if he did not know, and by the exercise of reasonable care on his part could not as- 
certain, that there was danger to the elevator by shutting off the water, then defendant 
ought not to be held liable for the accident. — Shattuck v. Rand, Sup. Jud. Ct. Mass., N. 
E. Rep., June 18, 1856. 


— Question for jury — When. —The plaintiff gave evidence to prove that he was driv- 


—— See MASTER AND SERVANT. 


ing his wagon along one of the tracks of the defendant’s horse railroads, when a car 
came out suddenly from the station on a spur leading to the main track, and faced him. 
Instead of attempting to turn off the track, he urged his horse on, and tried to pass the 
car before it barred his way, but failed to clearit. Held, that the question whether he 
was guilty of contributory negligence in driving on instead of turning from the track 
should be decided by the jury.— Orange and N. H. R. Co. v. Ward, Ct. Err. and App. N. 
J., At. Rep., June 16, 1886. 


Notary PuBLIc.— Official misconduct— Action for— When it will lie.— Where 


a public officer has done an official act improperly, it must be shown that injury resulted 
thereby to the plaintiff, and that such injury was caused directly by the negligence 
complained of, or there can be no recovery. It is not the duty of a notary public, in 
certifying the execution of a deed of conveyance, to identify or certify to the identity of 
the grants in the deed. — Oakland Bank v. Murfey, Sup. Ct. Cal., Rep., June 16, 1886. 


NUISANCE,— Private Nuisance — What constitutes—Surface water.—A person 


who owns a house situate on a lot three feet lower than that of surrounding property, 
cannot maintain an action against another because rain-water discharged from the 
roof of the latter’s house, overflows his premises. —Phillips v. Waterhouse, Sup. Ct. 
Iowa, N. W. Rep., June 26, 1886. 


PARENT AND CHILD. — Wages of minor — When father cannot recover.—When a 
minor son makes a contract for his own services on his own account, and his father 
knows of it, and makes no objection, the father cannot recover of the employer wages 
whith he has paid to the son; and in such a case the question is not whether the son 
was emancipated or not, but whether the father knew of the contract, and made no ob- 
jection. — Atkins v. Sherbino, Sup. Ct. Vt., At. Rep., July 7, 1836. 


|| 


PARTNERSHIP. — Withdrawal — Subsequent debts—Liabilit y for.—Where a member 


—See CONTRACTS. 
PowERSs. — Execution of — Appointments— Donee obtaining advantages there- 
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of an unincorporated association or copartnership, doing a general banking business, sold 
and transferred his stock, without giving such notice as the law requires upon withdrawal 
from a partnership, such member’s liability, as to those, at least, who had dealings with 
the bank during his connection therewith, continued as before as to business subse- 
quently transacted; but, as between himself and the other members, his relation was 
that of a surety; and upon his payment of debts so subsequently contracted, either upon 
compulsion or voluntarily, he has a right of action against said members to recover the 
amount so paid for him. —Shamburg v. Abbott, Sup. Ct. Pa., At. Rep., June 30, 1886. 


—Power of surviving partner — Assignment. — In the absence of a statute prohib- 


iting it, a surviving partner of an insolvent firm, who is himself insolvent, can make a 
yalid assignment of partnership assets, for the benefit of the joint creditors, with prefer- 
ence to some of them. If the intentional omission by the grantor of certain property 
from his schedule, and his appropriation of it to his own use, was such a fraud as would 
vitiate the deed where the assignee or the preferred creditors have previous notice of 
such omission, that result can not happen when they are ignorant of the fraud at the 
time they accept the benefit of the conveyance. — Emerson vr. Senter, Sup. Ct. U. S., Int. 
Rev. Rec., June 14, 1886, 


—Dissolution—Authority of late partner to enter appearance— When it does 


notexist court may simply stay proceedings on erroneous partnership—Judg- 
ment. — A member of a late firm has after dissolution no such autho rity to authorize an 
appearance on behalf of the firmin legal proceeding as will bind his late copartner. 
Where a judgment lien has been obtained upon partnership real estate, and it appears 
that the court has not jurisdiction as to one of the partners because the appearance en- 
tered for him has been unauthorized, the court may in its discretion refuse to extin- 
guish the lien, and may simply order the proceedings to stay until the non-appearing 
partner can plead to the merits and show any defense that he could have shown in the 
original action. — Atchison Savings Bank v. Templar, U.S. Cir. Ct. D. Kan., Rep., June 
16, 1886. 


PaTENT. — Design — Specification — Reference to photograph — When suffi- 


cient — Rule as to measure of damages. — A specification in a design patent which 
merely refers to a photograph accompanying it, and claims “the configuration of the 
design hereunto annexed when applied to carpeting,” is sufficient without the aid of a 
description. In the absence of evidence of the value imparted to carpets by a particu- 
lar patented design, where the infringer of the patent reproduces in carpets of an in- 
ferior quality to those of the owners of the patent the patented design, sells them ata 
lower rate, and makes no profit, itis error to charge as against him the percentage of 
profit per yard ordinarily made by the plaintiff in the sale of his carpets having the pa- 
tented design, for non constat that the similarity of design interfered with the sale of 
the plaintiff's carpets, and not rather the cheapness of price of the defendant’s car- 
pets. — Dobson v. Dornan, Sup. Ct. U. S., Rep., June 23, 1886. 


PLEADING. — Slander of business— Prevention of publication of directory — Al- 


legations necessary.— Where the plaintiff in his declaration alleged that he was and 
had been engaged in the compilation and publication of a directory of a certain county, 
which he published biennially; and that by reason of the false and fraudulent state - 
ments of the defendant disparaging the plaintiff’s business, and false statements that he 
had gone out of business, the plaintiff was prevented from compiling and publishing 4 
directory as he had intended; and the declaration did not allege that by any acts of de- 
fendant the plaintiff had been deprived of the benefit of any contract he had made, or of 
any property in existence, or that the defendant published his directory as a directory 
prepared and published by the plaintiff, held, that the plaintiff had stated no legal 
cause of action against the defendant, as it was entirely problematical whether plain- 
tiff would actually have published a directory if the defendant had not made fraudulent 
representations as alleged.— Dudley v. Briggs, Sup. Jud, Ct. Mass., Alb. L. J., June 19, 
1886. 


from not contemplated by testator— When equity will interfere.— Where 
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POWERS — Continued. 

the donee of a power attempts by an appointment to obtain for himself a substantial 
benefit beyond what was contemplated by the testator, the appointment will fail as 
inoperative and void without regard to the motive which actuated the donee in mak- 
ing the appointment. Where a widow who by her husband's will has a life estate with 
power to dispose of the property “to my heirs as she thinks best” makes deeds to cer- 
tain of the heirs for a pecuniary and other consideration moving to herself, and retains 
a life estate in the land conveyed, such deeds are void as against the heirs other than 
the grantees; and a deed so made will be as void as against heirs even if it do not 
reserve a life estate, provided it appear that the consideration was not given for the 
widow’s life estate only. — Shank v. De Witt, Sup. Ct. Ohio, Rep., June 16, 1886. 


Power 6F ATTORNEY.— Authority to convert into money—General words— 
Mortgage.— Execution of, when not within terms of authority.—A principal 
executed in favor of his attorney a power to take possession of and manage his real 
property, and as to his personal property to get in all moneys owing to him, to sell and 
convert into money all goods and effects belonging to him, and to execute and sign 
deeds and documents necessary “for effectuating the purposes aforesaid or any of 
them,” and for all or any of the purposes of those presents to do and execute any act 
or deed which ought to be done or executed in or about the concerns of the principal as 
fully and effectually as he himseif could dotf present. Held, that the general words 
were controlled by the terms of the special powers preceding them, and that no author- 
ity was conferred by the document upon the attorney to execute a mortgage of his 
principal’s personal property. —Lewis v. Ramsdale, High Ct. Just. Eng., Irish L. T., 
July 3, 1886. 


PRACTICE. — Ejectment suit to quiet title —Service by.publication— Not author- 
ized in.— A decree quieting title obtained ina suit in which the defendant, a citizen of 
another State from that in which the court sat, was served by publication only and made 
no appearance, cannot be well pleaded in a bar of action of ejectment subsequently 
brought by the defendant in the first suit. <A suit to quiet title is an action in personam, 
and hence in such suit a service by publication is not authorized by the act of March 3, 
1875. — Clark v, Hammett, U. 8. Cir. Ct. D. Kan., Rep., June 23, 1886. 


PRINCIPAL AND AGENT.— Compensation in wagering contracts cannot be re- 
covered.—In the buying and selling of stocks upon murgins, the brokers employed to 
conduct such transactions (under the laws of Pennsylvania) are regarded as being en- 
gaged in wagering contracts, which the law of that State does not recognize, and they 
cannot recover in assumpsit for services rendered, or excess over the margin, where 
the bona fides of the transactions show them to have been of a wagering nature.— 
Stewart v. Garret, Ct. App. Md., At. Rep., June 23, 1886. 


PRINCIPAL AND SURETY. — Extension of time—When surety will be released. — 
An extension of time to a principal, in order to release the surety, must be for a defi- 
nite time, and not a mere forbearance to sue, for an indefinite time, however long. — 
Beach v. Zimmerman, Sup. Ct. Ind., N. E. Rep., July 2, 1886. 


—Surety — Death of —Extending time to bring action for penalty — Effect of. — 
B. was surety upon a bank cashier’s bond which contained a condition that no suit should 
be brought upon the bond unless commenced within twelve months after the cashier’s 
connection with the bank had terminated. The cashier was discovered to be a defaulter, 
and was discharged, and suit was at once commenced against him and his surety. 
While the action was pending the surety died. Thereafter the present suit was com- 
menced against his administrators, but more than twelve months had then elapsed since 
the cashier’s discharge; and the defense was interposed that the suit was barred by 
the limitation. Held, that the delay beyond the period of twelve months occasioned by 
the death of the surety could not defeat an action upon the bond. In such a case the 
stipulation, though absolute in its literal terms, includes an implied assumption that the 
obligor would remain in a condition to be sued. — Eliot Nat. Bank v. Beal, Sup. Jud. Ct. 
Mass,, Alb. L. J., June 26, 1836. 


— Attachment — Bond — Action upon — Where principal and surety answer 
jointly — Proof of invalidity of a judgment inadmissible. —In a suit upon a 
bond to dissolve an attachment brought in the superior court against the principal-and 
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PRINCIPAL AND SURETY — Continued. 


antial sureties named in the bond, the declaration alleging a final judgment in a court below, 
jail as from which the principal defendant bad appealed, the defendant sureties, who have an- 

mak. swered jointly with the principal defendant, — the answer consisting of a general denial 
e with of the allegations of the plaintiff's writ, — cannot avail themselves of any invalidity in 
0 cer- the judgment, by plea or proof under the answer. A bond given to dissolve an attach- 
etains ment, which has not been approved as required by Pub. Stat., ch. 161, sect. 122, does 
r than not relieve the principal from the duty of filing a bond, with surety, before his appeal 
lO not from a judgment renderedinthe court inwhich the bond to dissolve attachment was 
or the given; and where judgment is so rendered, and the defendant fails to file his bond as 


required, the judgment of the court in the original action is not vacated, but remains in 
full force. — Fogel v. Dussak, Sup. Jud. Ct. Mass., N. E. Rep., June 18, 1586. 


rds — 
icipal — Alteration of contract —Extending time of payment —When surety is dis- 
3 real charged.—A surety has the right to stand upon the contract as he made it, and if E 
l and altered in any respect it is no longer the contract that he made, and he cannot be bound 
sign by it. A valid agreement between the creditor and principal debtor, extending the 
ny of time of payment, is such an alteration, and will discharge the surety even though not 
Ly act prejudicial to him. Where a creditor receives from the principal debtor payment of 
ral as interest in advance on a past due note, an agreement to give time is necessarily implied, 
vords and the creditor thereby debars himself of suing meantime on the note, and the surety 
thor- is therefore discharged; unless the creditor can show mistake, or, possibly, an agree- 
f his ment that the right of suit should not be suspended. —Gardner v. Gardner, Sup. Ct. S. 
. T., C., Rep., June 16, 1836. 

RAILROADS. — Negligence — Whistle — Crossings — Duty of persons crossing 
hor- track. — Where a railway company fails to sound the whistle of one of its moving en- 
en of gines at least eighty rods distant from the place where the engine is to cross a public 
nade road orstreet outside of a city or village, it is negligence towards persons who may be 
ently traveling upon that road or street, butis not negligence towards persons who may be 
nan, traveling on another road or street, within the limits of such city or village. Wherea 
ch 3, person is about to cross a railway track, itis his duty to use his senses, and if he does 

not, and by reason thereof injury results to him from a moving railway train, he can 
se- not recover from the railway company. —Clark v. Missouri Pac. Ry. Co., Pac. Rep., June 
24, 1886. 
ad to 
r en- —Negligence — Question of law or fact — Duty of railroad companies. — The law 
they determines the duty; the evidence shows whether the duty was performed. What duty 
here rested upon the defendant? is a question of law. Was that duty properly performed? is 
e— a question of fact. lf the court required of the defendant some act which the law did 
not require, it erred in a matter of law, and the question may be reviewed. If the court 
sd! simply found that the defendant failed to do some required act, that is a finding of fact, 
lefl- and cannot be reviewed. A railroad company is under no obligation to locate its tracks 
eng and adjust the running of its trains,so as to make it safe for persons unlawfully to 
P trespass on its right of way. Fences along the line of railways are required, not to pro- 
tect rational, intelligent beings, but animals incapable of protecting themselves. The 
_—_ tender age of a person cannot have the effect to raise a duty when none existed; but 
uld in cases where certain duties exist, infants may require greater care than adults, or a 
er’s different kind of care.—Nolan v. N. Y. & N. H.R. Co., Sup. Ct. Err. Conn., At. Rep., 
ter, June 9, 1886. 
— Negligence — Contributory Negligence. —The owner of a horse loaned it to a 
nce person to ride home. The latter became intoxicated, and the horse with its rider left 
by the public highway where it crossed the defendant’s track, and traveled along the 
by track and was killed by atrain. Held, the railroad company was not liable in damages 
the to the owner. — Welty v. Indianapolis & V. R. R. Co., Sup. Ct. Ind., Rep., May 26, 1886. 
the — Authority of railroad division superintendent to employ surgeon for pas- 
Ct. sengers injured by railway accident. — Where arailway passenger train is derailed 
and some of the passengers are injured by inevitable accident, no obligation rests upon 
rer the company to furnish medical care and attention to the injured passengers; and the 
a” company cannot be made liable for such care and attention by the contract of the divis- 


nd ion superintendent, unless authority has been given him to commit it to such liability; 
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and where a division superintendent employs a physician to attend upon passengers so 
injured, and the company denies his authority and contests its liability under the 
employment, it is error for the court to instruct the jury that the division superintend- 
ent will be presumed to have such authority until the contrary appears.— Union Pac, 
Ry. Co. v. Beatty, Sup. Ct. Kan., Alb. L. J., June 19, 1886. 


— Child of twelve years of age riding by invitation of employe — Liability 

of company for negligence of latter. — A street car of the defendant was being 
driven by a boy, who invited several other boys to get on the car, which they did, riding 
onthe front platform. The driver, who was also conductor, of the car, was inside at the 
time, cautioned the boys to be careful, and afterwards twice ordered them to leave the 
car. He finally came towards the platform in a threatening manner, and ordered the 
boys to get off. The boy who was driving, attempting to tighten the brake, was pushed 
away by the driver. The brake was loosened, and the speed of the car increased, just 
as one of the boys, becoming frightened, either jumped or fell off the car, and was in- 
stantly killed. Held, that the defendant was liable to the parents of the boy, his death 
being caused by its employe’s negligeudte.— Biddle v. Hestonville M. & F. P. Ry. Co., 
Sup. Ct. Pa., At. Rep., June 30, 1886. 


—— Lease by R. R. company — Construction of contracts, rule as to.—In constru- 
ing a written agreement in which the parties claim the words and expressions contain 
their true intent and meaning, and there is no claim of fraud or mistake, there should 
be given to each word and expression that plain and obvious meaning which the contéxt 
and the whole instrument requires to make each part consistent with the whole and 
which will secure and carry into effect the object of the parties. When a written agree- 
ment consists of more than one distinct writing or contract, the different provisions of 
all the parts should be given due weight in ascertaining the intended meaning of any 
portion of the same; but if the language is clear and distinct, and che plain and obvious 
meaning of the words is consistent with the whole instrument, such meaning must be 
taken as the intended meaning of the parties, unless other parts of the agreement not 
only admit of, but require, a different constraction. —Cin., Sandusky & Cleveland R, R. 
Co. v. Ind., Bloomington & West. Ry. Co., Sup. Ct. Ohio, Week. L. B., June 14, 1886. 


— Right of way —Failure to fence right of way — Action — Damages recover- 


able.— Where a railway company has not fenced the right of way, it having agreed to 
do 80 as part of the consideration of the right of way, after waiting a reasonable time, 
the grantor may erect the fence, and recover the cost from the company. The grantor 
of the right of way may recover, as damages for the failure of the railway to fence it as 
agreed, loss of stock killed on track, loss of pasture, and damage caused by trespass- 
ing cattle. A contract to put up a station on the ground granted as a right of way as 
part consideration of the grant is valid, and damages may be recovered fora breach of 
it. — Louisville N. A. & C. Ry. Co. v. Sumner, Sup. Ct. Ind., Rep., June 16, 1886. 


—Rights of holder of commutation ticket.— A railroad company chartered as a 


common carrier of passengers and freight, is under no obligation to establish commu- 
tation rates for a particular locality, but when it has established such rates, and com- 
mutation tickets are sold thereat to the public, the refusal of such a ticket to a particu- 
lar individual, under the same circumstances and upon the same conditions as such 
tickets are sold to the rest of the public, is an unjust discrimination against him, and a 
violation of the prineiple of equality which the company js bound to observe in the 
conduct of its business. The relator was a holder of a monthly commutation ticket. On 
one occasion, during the month for which the ticket was issued, he left it at home by in- 
advertence, and, when on the train, being asked for his ticket and not finding it, he ten- 
dered the conductor a regular trip ticket, provided it should not be punched, and 
should be returned to him the next morning on presentation of his commutation ticket 
and refused otherwise to pay his fare, This request the conductor refused, for the rea- 
son that he had no right to permit the relator to ride on a ticket which should not be 
punched, and the relator remained on the train without paying fare or surrendering the 
trip ticket and without any disturbance being made. Held, that the relator, by such 
conduct, made himself liable to be ejected from the train, and it may be to the forfeit- 

ure of the commutation ticket he then held, but that such misconduct did not justify _ 
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the company in refusing to sell the relator commutation tickets thereafter; and that 


8 
af for such wrongful refusal, the relator may have remedy by mandamus. —State ex rel. 
i. Atwater v. Del. Lack. & Western R. R. Co., Sup. Ct. N. J., Am. L. Reg., July, 1886. 
so —Non-liability of, when passenger rides on free pass — Even when company is 
negligent. — The keeper of a restaurant at one of the defendant’s railway stations 
vy employed the deceased to sell sandwiches, etc., on trains, and obtained for him a free 
Zz pass. At the time of his death the deceased was traveling on the pass for his own pur- 
3 poses. The pass stipulated that the company should not be liable under any circum- 
e stances for any personal injury sustained while riding upon it, in consequence of the 
e negligence of the company’s servants, or otherwise. Held, that the pass was gratuitous 
e and without consideration, and that the stipulation was valid, although the deceased 
d was a minor, and his death was the result of the negligence of the defendant’s servants.— 


Griswold v. N. Y.& N. E. R. Co., Sup. Ct. Err. Conn., Alb. L. J., July 3, 1886; At. Rep., 
June 16, 1886. 
—See MASTER AND SERVANT. 


RIPARIAN RIGHTS. —Right of riparian owner— Presumption as to exclusive en- 
joyment.—A riparian proprietor may, jure nature, divert water from a stream for 
domestic purposes and for the irrigation of his land; but to what extent he may do the 
latter in any particular case depends on whether it is reasonable, having due regard to 
the condition and circumstances of other proprietors on the stream; he should not so 
divert it as to destroy or materially diminish or impair the application of the water by 
other proprietors. The time from which the period is to be reckoned in computing the 
duration of a continuous enjoyment is when the injury or invasion of right begins, and 
not the time when the party causing it began that which finally creates the injury. If 
there has been an uninterrupted and exclusive enjoyment for more than twenty-one 
years of water in any particular way, it affords a conclusive presumption of right in the 
party so enjoying it equal to a right by prescription. — Messenger’s App., Sup. Ct. Pa., 
Pittsb. L. J., May 26, 1886. 

SALE. — Warranty of horse — Action for breach — Evidence.—In an action upon a 
warranty of a horse, it is inadmissible to question the plaintiff in regard to the purchase 
and rejection of other horses, as such a question does not show that he is not an expert, 


and is not petent evid to show that it was an idiosyncrasy of his to believe 
that a horse had defects. — Russell v. Crittenden, Sup. Ct. Err. Conn., At. Rep., June 
16, 1886. 


TAXATION. — Personal property— Lumber taxed where stored —Evidence as to 
payment during previous years Admissibility and effect of— Replevin will 
not lie for property held under tax process. — Where ground is hired by the 
owner, and lumber is piled thereon for the purpose of seasoning the lumber, intending 
that it should remain there until seasoned, and makinga business of seasoning it there 
before sale, held, that the lumber was stored within the meaning of the tax law of 1882, 
and was properly taxed in the township were so stored. In asuit involving the asses- 
sability of personal property for taxation, it is proper to show by witnesses that the taxes 
for previous years had been paid by the owners without protest, as showing in what 
light the owners regarded their occupancy and use of premises upon which the lumber 
sought to be taxed had been piled. When personal property is rightfully assessed in 
the township where the same is stored, and is held, at the time suit is begun, under tax 
process valid on its face, the action of replevin will not lie.— Hood v. Judkins, Sup. Ct. 
Mich., N. W. Rep., July 3, 1886. 


— Exemption does not apply to mines to which patents have been issued. — 
No property is exempt from taxation unless expressly and unequivocally exempted by 
the Legislature or other sovereign power. Mines to which patents have been issued are 
within the definition of the words “ lands” and “ real estate,”’ and are subject to taxa- 
tion as real estate. There can be no taxation by valuation without an assessment. — 
Waller v. Hughes, Sup. Ct. Ariz., Pac. Rep., June 24, 1886. 


— Tax deed—Notice for redemption and affidavit —Inaccuracy in affidavit 
invalidates deed.— The validity of atax deed is dependent on the performance of 
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the statutory conditions of giving notice for redemption, and making affidavit as to the 
same. A failure to make an affidavit complying with the statute, or an inaccuracy in 
the affidavit, will be fatal to the deed, regardless of what the real facts may be, or of 
what may be proved. A notice toI. Mayer is not a notice to J. Mayer; and an affidavit 
showing that property was assessed to J. Mayer, and that notice was given to I, Mayer, 
is insufficient. — Gage v. Mayer, Sup. Ct. Ill., N. E. Rep., June 25, 1886. 


——Of corporations — Must be uniform. — Power to tax occupations is not conferred 
by an act authorizing the taxation of “ real, personal and mixed property.”’ Such a tax 
must be uniform; that is a certain sum of money must be paid for each occupation. 
There is no authority to inquire into any one’s income, for the profit derived from the 
occupation is not the subject of the tax. — Banger’s App., Sup. Ct. Pa., Pittsb. L. J., June 
30, 1886, 
— Money demand — Where taxable —A demand for money loaned may have an 
actual situs other than the domicile of the owner. The owner may give it a business 
situs at another place; as where he has the money at such place, for investment and 
reinvestment, as & permanent business, under the full control and management of an 
agent resident atsuch place. In such case,the money being invested in Minnesota 


may, under the laws.of Minnesota, be taxed there.—In re Co. of Washington v. Est. of 
Jefferson, Sup. Ct. Minn., N. W. Rep., June 12, 1886. 


—Law creating classes of property for taxation constitutional — Franchises 

are taxable.—A law which taxes a class of property separately is not unconstitu- 
tional if it embraces all property of that class, and applies to it uniform rules, and taxes 
it according to its true value. The property of railroad and canal companies constitute 
a legitimate class of property for the purposes of taxation —a class which, in order to 
deal with it fairly in the matter of taxation, must be treated separately. Franchises are 


property, and as such are taxable. —State Board of Assessors v. State, Ct. Err. N. J., At. 
Rep., June 30, 1886. 


—See BENEVOLENT ASSOCIATIONS ; CONSTITUTIONAL Law. 


TRADE-MARK. —Similitude — When it will infringe.— Exact similitude is not re- 

quired to constitute an infringement of a trade-mark. If the form, marks, contents, 
ete., are such as to mislead purchasers, the similitude is sufficient to entitle a party to 
equitable protection. — Ball v. Siegal, Sup. Ct. Ill., Rep., May 26, 1886. 


Trust.—Vacation and declarations of dower, when inadmissible — Undue in- 

fluence and fraud — Acknowledgment preponderates.— On a bill by the devisee 
of a wife to vacate a prior disposition in trust, made by such wife jointly with her hus- 
band, on the ground of undue influence, the acknowledgment, supported by the 
testimony of the officer who certified thereto, is conclusive, in absence of clear and satis- 
factory evidence to the contrary. On a bill to vacate a trust on the ground of fraud or 
undue influence, the declarations of the donor, made either before or after the execution 
of the deed, are inadmissible to show such fraud orundueinfluence. A trust is executed 
when no act is necessary to be done to give it effect, — when the trust is fully and finally 
declared in the instrument creatingit. The transaction in this case comes within this 
rule. A consideration is not necessary to sustain an executed trust, and such a trust is 


irrevocable, — Massey v. Huntington, Sup. Ct. Ill., N. E. Rep., July 2, 1886; Ch. Leg. N., 
July 3, 1886. 


—— Fraudulent conveyance — Deeds of trust — Validity. — A provision in a deed of 
trust, allowing the trustee to continue the business in the old way for an indefinite time, 


makes the deed fraudulent as to creditors.— First Nat. Bank v. McDonald Mfg. Co., 
Sup. Ct. Wis., N. W. Rep., June 12, 1836. 


WILLS. — Construction of — Life estate.—A testator devised and bequeathed all his 

property to his widow, “ giving her full power and authority to sell the whole or any 
part of my said real estate, and execute the deed or deeds therefor; and in case any 
of my estate be left after the death of my said wife, I order it to be divided as follows,” 
ete., among his children. Held, that the widow took but a life estate in the realty, and 
that so much of the proceeds of the real estate sold by the widow as was not used by 
her was estate of the decedent “ left,” and that his children were entitled thereto. — . 
Brockley’s App., Sup. Ct. Pa., At. Rep., June 16, 1886. 
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